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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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FRANCINE NEWMAN, 

Plaintiff, 


JUDGMENT OF THE 
DISTRICT COURT 


-against- 

THE BOARD OF EDUCATION OF THE CITY SCHOOL 
DISTRICT OF NEW YORK, 

Defendant. 


73C473 


A Decision and Order of Honorable Anthony J. 

Travla, United Spates District Judge, having been filed 

on February 15, 1974, granting defendant's motion for 

summary Judgment, It Is 

ORDERED and ADJUDGED that summary judgment Is 

etered In favor of the defendant and against the plaintiff on 

the ground of res Judicata and the complaint Is dismissed. 

Dated I Brooklyn, New York 
February 19, 1974 


s/ Lewis Orgel 
CLERK 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


FRANCINE NEWMAN, 


Plaintiff, 


- against - 

THE BOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF NEW YORK, 


73-C-473 

DECISION AND ORDER 

February 15, 1974 


Defendant. 


X 


TRAVIA, D. J. 

Defendant makes application to this court, seeking 
summary judgment dismissing the plaintiff's complaint pursuant 
to Rule 56 of the Federal Rules of Civil Procedure on the 
grounds of (1) res judicata and (2) plaintiff's failure to 
state a claim upon which relief can be granted. In the alter¬ 
native, defendant requests a stay of this action, pending the 
resolution of the uncompleted state court proceedings. 

Plaintiff was employed as a health education teacher 
by the Board of Education of the City School District of New 
York thereinafter "The Board"] and was assigned in that capac¬ 
ity to the Far Rockaway High School. On January 26, 1970, 
David Gordon, then principal of the high school and plaintiff* 
supervisor, wrote to the Superintendent of Schools, in accord- 







'in* Mi 






and with the provisions of Section 2568 of the New York Educa 

/I 

tion Law, requesting that a medical examination be given to 

the plaintiff to determine her mental capacity to perform her 

/2 

pedagogic duties. Plaintiff was requested to submit to a 
series of examinations which were subsequently conducted on 
February 13, 1970, February 25, 1970 and April 13, 1970, by 
two physicians, a psychiatrist and a psychologist. By a memo 


/I Section 2568 reads: 

"The superintendent of schools of a city having a 
population of one million or more shall be empowered 
to require any person employed by the board of educa¬ 
tion of such city to submit to a medical examination by 
a physician or school medical inspector of the board, 
in order to determine the mental or physical capacity 
of such person to perform his duties, whenever it has 
been recommended in a report in writing that such 
examination should be made. Such report to the 
superintendent may be made only by a person under 
whose supervision or direction the person recommended 
for such medical examination is employed. The person 
required to submit to such medical examination shall 
be entitled to be accompanied by a physician or other 
person of his own choice. The findings upon such ex¬ 
amination shall be reported to the superintendent of 
schools and may be referred to and considered for the 
evaluation of service of the person examined or for 
disability retirement." 

The request was accompanied by a report setting forth 
the facts justifying the principal's request. The 
state court found tha.t there was sufficient evidence 
to warrant the request for a medical examination. 
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randum submitted to Deputy Superintendent Lang, it was recom¬ 
mended that the plaintiff was not presently fit for her teach¬ 
ing duties and that she should be placed on a leave of absence 
for purposes of health improvement for that school year, i.e., 
September 11, 1970 through June 30, 1971. The recommendation 
was adopted by the Superintendent and plaintiff was advised 
that her cumulative absence reserve was sufficient to cover 
the number of school days involved. 

On September 8, 1971 plaintiff requested a medical 
examination to ascertain whether she could return to her teach¬ 
ing duties for the following school year, i.e., September 10, 
1971 to June 30, 1972. She was examined by various physicians 
and a psychiatrist on October 18, 1971, November 18, 1971 and 
November 29, 1971. It was medically concluded that plaintiff 

f 

be again placed on a leave of absence for that school year. 

By a letter dated January 18, 1972, plaintiff was advised of 

this detejrmination. Plaintiff's cumulative absence reserve 

was sufficient to cover her absences only up to October 7, 

1971 and, thereafter, her leave of absence would be without 

• • 

compensation. 

Plaintiff requested a review of the medical determina 
tion by an ad hoc committee of physicians, pursuant to Article 
IV of the Collective Agreement between the Board and the United 





Federation of Teachers. This request was heard by a hearing 
officer and subsequently denied by the Superintendent on 
October 20 , 1971. Subsequently, the United Federation of 
Teachers, on behalf of the petitioner agreed to submit the 
matter to an arbitrator. The arbitrator's award denied the 
demand for an ad hoc committee review.'^— 

On March 1, 1972, the plaintiff commenced a proceed¬ 
ing in the New York State Supreme Court, Kings County, pur¬ 
suant to Article 78 of the New York Civil Practice Law and 
Tules. In substance, the plaintiff sought a court order: 

(1) directing the Board to restore her to active 
teaching duty; 

(2) directing the Board to rescind its order of July 
31, 1970, placing the plaintiff on a forced medical leave of 
absence from September 11, 1970 through June 30, 1971; 

(3) directing the Board to rescind its order of 


/3^ It should be noted that the plaintiff could have elected 
to appeal the Superintendent's determination to the Com¬ 
missioner of Education pursuant to Section 310 of the 
raised any constitutional objections to the procedure 
utilized under Section 2568. Op. Dep't of Ed., 62 St. 
Dep't 57 (1939); see Application of Ross , 284 App. Div. 
522, 132 N.Y.S. 2d 760 (3d Dept.), reversed on other 
grounds , 308 N.Y. 605, 127 N.E. 2d 697 (1954). 
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January 18, 1972, placing plaintiff on a forced leave of 
absence from September' 10, 1971 through June 30, 1972; 


(4) commanding that the plaintiff's accumulated sifck 
leave days be restored to her for the days between September 
11, 1970 through June 30, 1971 and the sum paid.to her be 
credited against the salary due her rather than against her 
sick leave; 

(5) commanding that the plaintiff be paid her salary 
as a high school teacher from and after September 10, 1971, 
with interest; « 

(6) directing the Board to serve upon the plaintiff 
all medical reports relating to the plaintiff obtained by the 
Medical Bureau; and 

(7) directing the respondents to cease and desist 
from any acts prejudicing the rights of the plaintiff which 
are contrary to due process and are intended to conspire 
against plaintiff's contractual, legal and professional rights. 

By a decision dated May 17, 1972, and an order 
signed on July 6, 1972, Justice Heller denied the plaintiff's 
petition except insofar as the Board's decision of January 18, 
1972, which extended the plaintiff's leave of absence for the 
1971-1972 school year. With reference to this latter portion 
of the plaintiff's application, the court remanded the issue 







to the Board to supply an adequate record evidencing a reason¬ 
able basis for placing, the plaintiff in the status of an in¬ 
active employee without compensation from November 7, 1971. 

The court ordered the Board to conduct another medical examina¬ 
tion of the plaintiff and to reconsider its prior determination 
in light of both the results of the reexamination and the 
medical reports of independent physicians, which had been sub¬ 
mitted by the plaintiff. 

Thereafter, plaintiff made application to the 
Appellate Division of the New York State•Supreme Court, Second 
Department, for leave to appeal Justice Heller's order. This 
motion was denied. 

On October 19, 1972, in compliance with the court's 
remand order, the Board requested plaintiff to submit to a 
medical reexamination. Plaintiff, however, refused to submit 
to another exeunination. Instead, plaintiff, on April 5, 1973, 
filed in this court a complaint against the Board, seeking: 

(1) a temporary restraining order, restraining the 
Board from acting under the color of authority contained in 
the New York Education Law S 2568 from preventing the plaintiff 
from pursuing her regular profession as a school teacher for 
the City of New York; 

(2) a preliminary and permanent injunction, enjoining 
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the Board and anyone acting in concert with the Board from 
preventing the plaintiff -rom pursuing her regular profession; 

(3) a judgment declaring Section 2568 of the New 
York Education Law unconstitutional, insofar as it authorizes 
the placing of the plaintiff on an involuntary medical leave 

of absence without disclosing the medical reports relied upon 

# 

by the Board, a hearing and due process of law; 

(4) adjudgment directing the Board to reinstate the 
plaintiff in her teaching position; and 

(5) a judgment awarding plaintiff $39,500 in monetary 
damages together with interest from July 1, 1970. 

Plaintiff predicates jurisdiction in the federal 
courts upon Title 42 U.S.C. S 1983 and Title 28 U.S.C. SS 1331 
(a) , 1343 and 2201 ejb seq . 

The doctrine of res judicata is based upon a theory 
of judicial economy and convenience, permitting a court to dis¬ 
pense with the relitigation of a cause of action which has al¬ 
ready been adjudicated by another court of competent jurisdic¬ 
tion, The full-faith-and-credit clause of the Constitution 
requires a federal court to accord final state court judgments 
full res judicata effect. Gart v. Cole . 263 F. 2d 244 (2d Cir.) 
cert, denied 359 U.S. 978 (1959); Olsen v. Board of Ed. of 
Union Free School Pist. No. 12 Malverne, New York , 250 F. Supp. 


1000 (E.D.N.Y.)/ appeal dismissed , 376 F. 2d 565 (1966); Cf . 

Tayler v. New York Transit Auth ., 433 F. 2d 665 {2d Cir. 1970); 
Frazier v. East Baton Rouge Parish School Bd .^ 363 F. 2d 861 
(5th Cir. 1966). 

The doctrine of res judicata , however, can only be 

invoked after a valid judgment between the same parties or 

their privies has adjudicated the matter in controversy with 

finality; that is to say, only a final judgment is amenable to 

res judicata treatment. IB MOORE'S FEDERAL PRACTICE 9.409 [1] U' 

p. 1001-1002. By contrast, an interlocutory or intermediate 

court order will not furnish a defense of res judicata to a 

litigant, unless with respect to some particular matter it 

m^dces a final disposition, in which event it would be res 

judicata as to that matter which is concluded. W. at 1002, 

citing , Tuolumne Gold Dredging Corp. v. Walter W. Johnson Co ., 

71 F. Supp. Ill (N.D.Cal. 1947); RESTATEMENT OF JUDGMENTS, 

Explanatory Notes S 41, comment c at 118 (1942). 

"Because one phase of a litigation was left un¬ 
settled and in that sense the judgment is nterlocu- 
tory does not preclude, the holding that the judgment 
is res adjudicate as to that phase which has been 
finally concluded." Tuolumne Gold Dredging Corp . 

V. Walter W. Johnson Co. , 71 F. Supp. at 113. 

Thus, in the case at bar, this Court is not precluded from 

granting the state court judgment res judicata effect merely 
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because it was partially interlocutory in nature, if other ' 
aspects of the judgment were conclusively resolved by the 
state court. The interlocutory portion of the state court 
order involved only the issue of the plaintiff’s reinstatement 
to her teaching post for the 1971 school year. This can be 
distinguished from the other portion of the state court order 
which dealt with the property of the Board's initial deter¬ 
mination to place the plaintiff on a medical leave of absence 
during the 1970 school year. 

^®comes essential, therefore, to closely scruti¬ 
nize the prior state court decision to ascertain whether the 
conclusive portion of the judgment was in fact on the merits 
and, therefore, final in nature. Plaintiff maintains that 
Justice Heller's dismissal of her Article 78 proceeding was 
predicated upon a failure to comply with the four-month 
statute of limitations and was not, consequently, on the 
merits. However, a careful examination of the state court's 
opinion and the subsequent court order indicates no support 
for such a contention. In the state court's eight page 
opinion only a single paragraph touched upon the issue of non- 
compliance with the period of limitations, and then only by 
way of an aside. 
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"In any event, .he letter dated July 31, 1970 was 
a determination placing her on inactive status 
and granting a leave of absence. She exhausted 
her administrative remedies with respect to that 
determination on September 28, 1971, the date of 
the arbitrator's award. The proceeding was com¬ 
menced on March 2, 1971. There was no compliance 
with the four-month period of limitations set 
forth in CPLR 217." (Citations omitted). 

It is also clear that the court did explicitly reach 
the merits of a number of specific issues raised by the plain¬ 
tiff, to wit: 

(1) that there was a sufficient basis for the report 
of the principal, Gordon, requesting a medical examination of 
the plaintiff; 

(2) that the plaintiff did not have the right to a 
review by an ad hoc committee of physicians; 

(3) that the plaintiff was not entitled to the 
medical reports of the Board's Medical Bureau; and 

(4) that the plaintiff was not entitled to be accom¬ 
panied by a physician or other person of her own choice when 

being examined by the Medical Bureau to determine whether she 

/4 

was fit to be reinstated to her position. ~ At best, it can 


/£ Moreover, it is arguable that the case at bar falls within 
the ambit of Taylor v. New York Transit Auth., 433 F. 2d 
665 (2d Cir. 1970). In that case a final administrative 
determination was held to be res judicata in the federal 
courts even though the state court had dismissed the plain¬ 
tiff's Article 78 proceeding on the basis of lack of 
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only be argued that the dismissal of- the plaintiff's state • 
court action was founded upon alternative theories, one on 
the merits and the other based upon an expiration of the 
statute of limitations. 

"Where the judgment is based upon two alternative 
grounds, one on the merits and the other not on the 
merits, there is a decision on both grounds although 
either alone would have been sufficient to support 
the judgment, and a subsequent action based upon the 
same cause of action is ordinarily barred." RESTATE¬ 
MENT OF JUDGMENTS, Explanatory Notes § 49, comment c 
at 196 (1942). 

A more intricate and vexatious question arises as to 
whether the plaintiff proceeds here upon the scune "cause of 
action" as that previously advanced in the prior state court 


Cont'd 

jurisdiction and/or lapsing of the statute of limitations. 
Similarly, in the present action plaintiff was granted an 
opportunity to argue the merits of her claim before a 
hearing officer and the subsequent dismissal of her appeal 
to the superintendent was final, unless reversed by the 
Commissioner of Education. 

Thus, it can be said that the administrative decision 
was final and the Taylor decision applicable: 

"While the state courts perceived themselves as 
powerless ... to hear Taylor's belated Articlt 78 
proceeding claim, it was only because the due process 
claim was not raised in the first instance before the 
Commission that they could not do so. Had appellant 
prosecuted his constitutional objection in a timely 
manner, and had the Commission made an unsatisfactory 
disposition thereof, the courts of New York in the 
exercise of their responsibility under the Supremacy 
Clause of the United States Constitution to entertain 
Federal constitutional questions, no doubt would have 
taken jurisdiction of appellant's case." Id, at 668. 
(Citations omitted). 











proceeding. The task is exacerbated by the fact that both 

courts and legal scholars have been unable to formulate a 

single immutcJsle definition of the term "cause of action." 

As Mr. Justice Cardozo stated, and it is still applicable: 

"A 'cause of action* may mean one thing for one 
purpose and something different for another . . .' 

This court has not committed itself to the view 
that the phrase is susceptible of any single de¬ 
finition that will be independent of the context 
or the relation to be governed." United States v. 

Memphis Oil Co ., 288 U.S, 62, 67-68 (1933)." 

The question of the similarity of "causes of action" 
becomes more than id3o intellectual curiosity in the case at 
hand, since it has long been held that where the two actions 
are predicated upon the same "causes of action" a judgment in 
one suit is conclusive and bars the relitigation of matters 
actually litigated as well as other matters which might have 
been litigated. Cromwell v. County of Sac. , 94 U.S. 351 (1877); 
Kalbelka v. City of New York , 353 F. Supp. 7 (S.D.N.Y. 1973). 

A number of tests have evolved to determine what actually 
constitutes the same "cause of action." One test emphasizes 
a technical "rights" approach, that is, if the factual pattern 
shows one "primary right" of the plaintiff emd one wrong done 
by the defend 2 mt which involves that right, the plaintiff is 
said to possess but a single "cause of action." The rationale 
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for this approach is based upon a theory that the_re can only 
be one recovery for an injury caused by a single wrong. See 
Baltimore S.C. Co. v. Phillips , 274 U.S. 316 (1869); RE¬ 
STATEMENT OF JUDGMENTS § 61 at 240 (1942). Another approach 
rests upon a comparison of the aggregate operative facts. 

This view, often termed the factual pragmatic approach, finds 
increasing support in courts today because of the liberaliza¬ 
tion of the rules regulating joinder, counterclaims and amend¬ 
ment. Still yet, another approach has found an identity of 
causes of action" to exist where the subject matter and the 
ultimate issues in both the old and new proceedings are the 
same. See Res Judicata, 38 YALE L. J. 299, 313-314. More 
recently, the necessary measure of identity has been held to 
exist when a different judgment in the second action would 
destroy or impair rights or interests established by the 
first judgment. Moreno v. Marbil Productions, Inc. , 296 P. 

2d 543, 545 (2d Cir. 1961). 

Plaintiff would lead this court to believe that 
since the relief requested in this case is dissimilar from 
that sought in the previous suit, the "causes Of action" are 
different emd the doctrine of res judicata is inapplicable. 
Siffice it to say that such an approach, though it possesses 
a simplistic and economical quality, is not dispositive and 
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is insufficient in this context. Moreover, this court, in 
stripping away the facade of dissimilarity in legal verbiage, 
finds relief sought in both actions to be essentially the 


seune, l.e., reinstatement of plaintiff's teaching duties, 
nullification of the Board's determinations to place plaintiff 
on a medical leave of eJssence, the right to exeunine the Medical 
Bureau's reports, and compensation for the loss of wages or 
for the loss of cumulative cd>sence reserve days. "The addi¬ 
tional prayer for declaratory and injunctive relief cannot 
salvage an otherwise defective complaint and confer jurisdiction 
where none exists." Tang v. Appellate Division of the N. Y. 
Supreme Ct., First Dept. , 487 F. 2d 128, fn. 6 at 142. 

It becomes apparent that the present action is en- 

» 

tirely beised upon the same set Of facts emd subject matter 
which gave rise to the former state court proceeding and that 
the plaintiff is attempting here to recover upon the same 
alleged "primary wrong," which served as a foundation for the' 
first action. Similarly, this court believes that a judgment 
in favor of the plaintiff would substantially destroy or 
impair the rights and interests established by the state court 
judgment. Thus, reducing plaintiff's claims to the most 
basic elements, this court finds both actions to be predicated 
upon tlie identical "cause of action." 




If any dissimilarity does exist between the two 
cases, it lies only in the "theory of the action" upon which 
the plaintiff presents her claims. The present suit, unlike 
the former, is couched in terms of a Civil Rights action 
under Title 42 U.S.C. § 1983. It has long been held, however, 
that the recasting of an issue in the form of a Civil Rights 
action will not provide a litigant with a vehicle to circum¬ 
vent the res judicata effect of a prior state court judgment. 

S^, e^. , Tang v. Appellate Division of the N.Y. Supreme Ct. . 
First Dept., 487 F. 2d at 142; Bricker v. Crane . 468 F. 2d 
1228 (1st Cir. 1972), cert denied . 410 U.S. 930 (1973); 

Johnson v. Dep*t of Water & Power of Los Angeles , 450 F. 2d 
294 (9th Cir.), cert denied, 403 U.S. 1072 (1971); Murray v. 
Oswald , 333 F. Supp. 490 (S.D.N.Y. 1971). 

Similarly, it would appear that plaintiff presents 
a new theory of action by challenging the constitutionality 
of Section 2568 of the New York Education Law. Although it 
may be conceded that the plaintiff did not directly attack 
the section's validity, she did not raise the issue of due process 
violations in both her state court petition'^- and in her request 

/5 In Paragraph 34 of plaintiff's petition filed with the New 
York State Supreme Court, Kings County, she alleged that: 

"Petitioner's forced medical leave of adssence has been 
accomplished in violation of petitioner's due process 
and equal protection rights which entitle her to a due 
process hearing on charges as a prerequisite to suspen¬ 
sion. Education Law S 2572(5)." 












ipjg- jiuj r j iswra 


for relief. The mere fact that the state court was silent 
as to the constitutional Issue presented Is Immaterial. Tang 
V. Appellate Division of the N. Y. Supreme Ct.. First Dept.. 


487 P. 2 d 138 , l4l (2d Clr. 1973); citing , Gruhb v. Public 
Util. Common . 23l U.S. 470, 477-478 (1930). 

Even If this court were to construe plaintiff's 
allegations In the former action as not being a constitutional 
challenge of the Board's procedures. It does not necessarily 
follow that the plaintiff can pose the Issue for the first 
time In this court and thereby relltlgate her cause of action. 
AS previously noted, the doctrine of res Judicata bars the 

to 

relltlgatlon of Issued actually presented as well as those 
which could have been presented In the first action. Plaintiff 
Is not entitled to advance her claims In a piecemeal fashion. 
More specifically. It has been held that the failure to raise 
constitutional questions In the state courts may not be used 
to preserve a plaintiff's right to enter a federal court at a 
later time upon the same facts, alleging the same wrong and 
seeking the same recovery, simply because he presents a new 


Plaintiff had specifically requested an order of the state 
court: 

"directing the respondents to cease and desist from any 
acts prejudicing the rights of the plaintiff which are 
contrary to due process and are Intended to conspire 
against plaintiff's contractual, legal and professional 
rights." 
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theory based on constitutional deprivation. E.g., Resolute 
I ns. Co. V. state of North Carolina . 275 F. Supp. 660 ( 

1967), atVi, 397 P. 2d 586 (4th Cir. 1968), cert denied . 

393 U.s. 973 (1968); Robbins v. Police P ension Fund . 321 , p. 
Supp. 93 (S.D.N.y. 1970 ). Under New Yor)c law such a constitu¬ 
tional objection might have been raised and adjudicated in the 
plaintiff's Article 78 proceeding. Matter of struopoll v. 
Bickal, 21 App. Div. 2d 365, 250 N.Y.S. 2d 969 (4th Dep't 1964); 
eff'd, 16 N.Y. 2d 652, 261 N.Y.S. 2d 84, 209 N.E. 2d 123 (1965). 

See Taylor v. New York City Transit Aut., 433 P. 2d 665 2d 
Cir. 1970). 

££. nzier v. East Bato n Rouge Parish School nd , 
a teacher in the state public school system had been 
dismissed by the school board and the Louisiana state courts 
subsequently upheld the board's determination. The teacher 
then brought suit under the Civil Rights Act alleging for the 
first time a constitutional claim of discrimination. The 
Fifth Circuit Court of Appeals in affirming the district 
court's dismissal of the action, concluded that; 

a^inistrative action is first 
challenged in the state court, and the state 
acts judicially, the state decIsil^ U 
res ^dicata and bars a decision by a federal 
court. ^ Under the doctrine of res judicata, 
where the second action is basga^u^ hthe s ame 
cause of action as that upon which the first 
action was based, the judgment is conclusive 
as to all matters which were litigated or 
might have been litigated in the first action. 

Therefore, the decision of the state court of 
appeals acting judicially, is a bar to Frazier's 
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claim in the federal district court even though 
he raises his federal claim of determination for 
the first time in the Federal court. In these 
circumstances, once Frazier submitted his chal¬ 
lenge to state administrative action to state 
judicial review, the only appropriate federal 
forum for review of his alleged federal claim 
of discrimination was the United States Supreme 
Court." 365 F. 2d at 862. (Citations omitted) 

See also Howe v. Brouse , 422 F. 2d 347 (8th Cir. 1970); 
Adamczyk v. Margis , 359 F. Supp 423 (E.D. Wic. 1973); Morov v . 
Independent School Dist. No, 492, 312 F. Supp. 1257 (D. 

Minn. 1969)', aff'd , 429 F 2d 861 (8th Cir. 1970). This 
court rejects plaintiff's contention t at the state court 
failed to act "judicially" by never reaching the constitu¬ 
tional issue involved, since the state courts in Frazier 
similarly never reached the pertinent constitutional ques¬ 
tion and yet they were deemed to have acted "judicially." 

See Also Tang v. Appellate Division of the N. Y. Supreme 
Ct., First Dept ., 497 F. 2d at 141, 

Plaintiff cites Steward v. Pearce , 484 F. 2d 1031, 
1033 (5th Cir. 1973), for the proposition that the Civil 
Act is "... supplementary to the state remedy and the latter 
need rot be sought and refused before the federal one is in¬ 
voked." This statement, although true, is inapposite to the 
facts presented herein. This statement was made by the 
court in distinguishing between actions under the Civil 
Rights Act and other proceedings where exhaustion of state 
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remedies is required. Stewart v. Pearce dealt with an in¬ 
junctive action to reinstate an English instructor, after 
the dean of the college had transferred him to a different 
position following the plaintiff's refusal to undergo a 
psychiatric examination. The court found that the instruc¬ 
tor's procedural due process rights were violated and 
tne transfer was invalid for failure to give the instruc¬ 
tor reasons for the examination, notice of a hearing and 
a proper hearing. Admittedly, the factual patterns are 
similar, but one essential aspect of this action differs from 
that presented in the Stewart case, namely, that the latter 
did not deal with a prior state court judgment or with the 
issue of res judicata. 

Ordinarily the intermediate aspect of the state 
court's judgment, i.e., the remanding to the Board for re¬ 
consideration of its determination of January 13, 1972 
placing the plaintiff on a forced leave of cdssence from 
September 10, 1971 through June 30, 1972, would not be ac¬ 
corded res judicata effect and this court would stay the 
present action pending compliance with the provisions of 

> 

the remand order. See Simons v. Wetherell , 472 F. 2d 589 
(2d Cir. 1973). However, in the present context a stay of 
proceedings would prove to be only an empty gesture. For 
all intents and purposes the state court action has been 


21 









concluded. and nothing remains to be litigated therein. 
Defendant has to the best of its ability fulfilled the 
conditions of the court's remand order by reguesting 
plaintiff to submit to a medical reexamination. It is 
only the plaintiff's refusal to submit to another esamina- 
tion which has forestalled total compliance with the 
order and created this hiatus in the state court proceed¬ 
ing. This court is of the belief that a stay of the present 
action would be inappropriate since the state court has 
adjudicated all the pertinent legal questions presented 
by the case at bar. Any question still unresolved by the 
state court or which dealr fxclusively with the plaintiff's 
alleged right to reinstatement for the 1971 school year, 
rather than the procedures used by the Board in initially 
placing the plaintiff on a medical leave of absence in 1970. 
Section 2568 related solely to the Board's initial deter¬ 
mination and a constitutional challenge to the section 
involves an attack upon the conclusive portion of the 
state court order and not the interlocutory aspect. 

/Z Even plaintiff admits that: 

"If a state proceeding is pending it is because the 
defendant has not taken any steps to enter the re¬ 
quired order to terminate the same. The plaintiff 
surely does not at this time stand as~a~lii:iqanb In 
the state court .^ (Plaintiff's Memorandum of Law 
p. 7).(Emphasis added). 
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Plaintiff maintains that "the defendant may not 

force [her] to pursue-her state remedies, thus choosing for 

her the forum in which she seeks to redress the Injury she 

has suffered." (Plaintiff's Memorandum of Law p. 6). But 

plaintiff has already made a conscious choice of forums 

/8 

by initiating her action in the state courts, which are 
equally empowered to pass upon issues of constitutionality^” 
Plaintiff has had her day in court and her defeat in the 
prior action cannot be sidestepped by a collateral attack 
in this court or by forum shopping. Plaintiff's attempt to 
proceed here upon the same "cause of action," which was 
fully presented in the Board's administrative hearing, the 
arbitration hearing and the Article 78 proceeding, cannot 
be sanctioned. This court will not permit the plaintiff 
to take an additional bite of the cherry under the guise of 
legal verbiage. Having lost in the state courts, 
plaintiff's available remedy was to seek review by the 


/£ Plaintiff was not dragged into the state courts, she free'* 
ly selected to adjudicate her claims in that forum, rather 
than initially bringing a Civil Rights action in this 
court. £ang y. Appellate Division of the N.Y. Supreme ct .. 
First Dept., 487 F. 2d-at 141-143. 

/£ "State courts are generally capable of giving full and 
fair consideration to federal constitutional claims..,. 

The fact that a federal constitutional issue is involved 
in the suit is not a reason to deny full faith and credit 
to the state court proceedings This is so even when the 
federal claim is not presented to or decided by the state 
court,..." Porter V. Nossen , 360 F, Supp. 527, 528-529 
(M.D. Pa. 1973). (Footnotes omitted); see NAACP v. B 
371 U.S, 415, 427-428 (1963). - 
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United States Supreme Court. Plaintiff's commencement of 
the present action is merely a form of forum shopping, which 
the doctrine of res judicata was designed to eliminate. 
Moreover, as the court stated in Tayler v. New York City 
Transit Auth. , supra ; 

lW]e do not perceive a compelling federal 
interest to be vindicated which would necessitate 
overriding clearly strong New York State interests 
with regard to the finality of state agency deci¬ 
sions and the regulation of state employee be¬ 
havior, withint judicially supervised constitution¬ 
al limits, of course. To allow collateral attacks 
on these interests in a federal forum would be to 
deliver unnecessary and potentially debilitating 
blows to I'egitimate areas of state responsibility." 
Tayler v. New York City Transit Auth ., 43J F. 2d at 
B71. 

, In light of the goregoing, this court need not 

reach defendant's other stated grounds for requesting a dis¬ 
missal of the complaint. 

Accordingly, it is 

ORDERED, that the defendant's motion for summary 
judgment dismissing plaintiff's complaint be and the same is 
hereby granted on the ground of res judicata . 


5/ Anthony J. Travia 


/lO 28 U.S.C. 1257(2); see Tang v. Appellate Division of the 
N.Y. Supreme Ct., First Dept., 487 F. 2d 138, 141-142 
(2d dir. 1973); citing , Anderson v. Lecon Properties, Inc ., 
457 F. 2d 929 (8th Cir.), c ert denied , 409 U.S. 879(1972). 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 


FRANCINE NEWMAN, 

73 C 473 

Plaintiff, 

SUMMONS 

-against- ~ 


THE BOARD OF EDUCATION OF THE CITY SCHOOL 
DISTRICT OF NEW YORK, 

Defendant. 


TO THE ABOVE NAMED DEFENDANT i' 

You are hereby summoned and required to serve upon 
Gene Ann Condon, plaintiff's attorney, whose address Is 26 
West 11th Street, New York, New York, 10011 an answer to the 
complaint which Is herewith served upon you, within 20 days after 
service of this summons upon you, exclusive of the day of service. 
If you fall to do so, judgment by default will be taken against 
you for the relief •ieroanded In the complaint. 

s/ Lewis Orgel _ 

Clerk of Court 

s/ Marc Milk __ 

Deputy Clerk 

Dated I April 5, 1973 

Notei-Thls summons Is Issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 
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’JIIITSD STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


X 


FRAN CINE NE.fMAN, 


No. 


Plaintiff, 


-agalnst- 

THE BOARD OF EDUCATION OP THE CITY 
SCHOOL DISTRICT OF NEW YORK, 


COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 


Defendant. 


X 


I. 

JURISDICTION 

1. The Jurisdiction of this Court Is Invoked under 
Title 28, United States Code, Sections 1331(a), 1343 and 2201, 
et seq .. this suit being authorized by Title 42, United States 
Code, Section 1983* This Is an action for a declaratory Judg¬ 
ment and appropriate equitable relief to prevent further depriva¬ 
tion under color of state law, statute, or ordinance, of rights, 
privileges and Immunities secured to plaintiff by the Constitution 
of tl^ United States, Including the right to equal protection and 
due process of law under the Fourteenth Amendment to the Constitu¬ 
tion and under Title 42, United States Code, Section 1983. 
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II. 


THE PARTY PLAINTIFF 

2 . The plaintiff, Pranclne Newman, Is 49 years old. 

She Is a teacher of health education In the day high schools 

In the New York City school system, having received her license 
In September of 1952. She also holds a substitute license to 
teach helath education In day high schools, as well as a license 
to teach In adult community centers and In summer playgrounds 
under the sponsorship of the New York City Board of Education. 

As more fully set forth below, she received a "satisfactory” 
rating for each of.the years that she taught In the New York City 
school system from 1952 to 1969, and she has received over 28 
commendations with regard to her teaching abilities during her 
career. 

III. 

THE PARTY DEPENDANT 

3. The Board of Education of the City of New York la 
the administrative agency and board which directs and supervisee 
the educational system within the City of New York. In connection 
with Its duties. It promulgates rules and regulations whereunder 
Its functions are carried out and these rules and regulations 
have the force and effect of state law. 
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IV 


INCIDENTS AT ISSU£ 

4, On or about January 26, 1970, the principal of 
Far Rockaway High School, the school to which the plaintiff 
was assigned as a regular teacher, sent a letter to Dr. Nathan, 
Superintendent of Schools, requesting that a medical examination 
be given to the plaintiff to determine her mental capacity to 
perform her duties on the basis of a report which he annexed to 
the request. 

5. Section 2568 of the Education Law of the State of New 
York provides as follows: 

The superintendent of schools of a city having a 
population of one million or more shall be empowered 
to require any person employed by the board of educa~ 
tlon of such city to submit to a medical examination 
by a physician or school medical Inspector of the 
bosurd. In order to determine the mental or physical 
capacity of such person to perform his duties, when¬ 
ever It has been recommended In a report In writing 
that such examination should be made. Such report 
to the superintendent may be made only by a person 
under whose supervision or direction the person 
recommended for such medical examlnatl’on Is employed. 

The person required to submit to such medical examina¬ 
tion shall be entitled to be accompanied by a physician 
or other person of his own choice. The findings upon 
such examination shall be reported to the superintendent 
of schools and may be referred to amd considered for 
the ev8Q.uatlon of service of the person examined or 
for disability retirement. 
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6 . Prior to the request to the Superintendent of 

Schools for s nedloal ersnlnatlon of the plaintiff, she had not 

erhlblted an, symptoms of physical or mental disability, but, 

on the contrary, had a superior health attendance and performance 
record. 

7. The plaintiff submitted to examination by two Board 
Of Education physicians on February 13. 1970. and by Dr. Morris 
Isenberg, a psychiatrist,on February 25, 1970. and Dr. Samuel 
Prensky, a psychologist, on April 13, 1970. 

On July 10, 1970, Theodore H. Lang, Deputy Superintendent 
Of Schools, wrote to Kr. David Gordon, principal of Par Rcckaway 
High School, and advised him as follows; 

inform you that the School Medical Director 

th^foll^fn^*'^^^'^ contains 

tne following recommendation; ** 

“Not fit at present for teaching duty," 

Leave of absence for purpose of h'»alth 
Improvement till June 30 , 1971." 

9. On July 31, 1970, the plaintiff was. advised by letter 

that she had been placed cn leave of absence frcm September IX, 

1970 through June JO, 1971, and that she was required to us. up 

her cumulative absence reserve to cover the number of school days 
Involved. 
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lOo On September 4, 1970, the plaintiff sought a 
review of the Medical Director's recommendation by an ad hoc 
committee of physicians as authorized by the contract between 
the Board of Bducation and the United Federation of Teachers. 
Such review was denied. 

11. On various occasions from November 8, 1971 to the 
present time, plaintiff has sought the release of her medical 
records from the Board of Education, but the release of the same 
to her or to her physician has been consistently refused. 

12. On September 15, 1971, plaintiff was again required 
to submit to examination by Board of Education doctors for 
determination of her fitness to return to duty. 

13* In the presence of the plaintiff and another two 
Board of Education doctors. Dr. Lazarus and another physician, 
whose name is unknown to plaintiff, stated that there was no 
medical support for the order placing the plaintiff on forced 
leave of absence. Dr. Lazarus noted upon plaintiff's file that 
he recommended that the plaintiff be reinstated immediately. 

14. In spite of the foregoing, the defendant, by notice 
dated November 11, 1971» required that the plaintiff report to 
a Board of Education psychiatrist, one Dr. Jack Schnee. 
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15. By letter dated January 18, 1972, the defendant 
extended plaintiff's forced medical leave from September 10, 

1971, without compensation. 

16. By reason of the foregoing, plaintiff sought and 
obtained psychiatric evaluations from two psychiatrists who are 
not employees of defendant. Both psychiatrists found the plaintiff 
fit mentally and emotionally in all respects. Including, but not 
limited to, her capacity to function in her profession. 

17. In proceedings in the New York State courts, up to 
and Including the New York Court of Appeals, plaintiff has sought 
the release of her jnedlcal records from defendant, a hearing on 
the issue of her competency to perform her duties in her chosen 
profession, and the appointment of independent psychiatrists to 
evaluate her mental and emotional health. She has been unsuccessful 
in the courts of the State of New York in that said courts have 
relied upon the statutory authorization contained in Section 2568 

of the New York Education Law as authority for defendant's actions. 

18. The plaintiff at the time she was placed on involuntary 

medical leave of absence earned a salary of $ per annum. 

By reason of her being placed on involuntary leave of absence, she 
has not received any regular salary or compensation from the 
defendant since July 1, 1970, all to her damage in the sum of 
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19. Section 2568 of the Education Law of the State of 
New York deprives plaintiff of rights secured to her by the 
Constitution of the United States, and more particularly: 

A. The statute provides for Involuntary medical 
retirement, without pay, on the basis of medical 
examinations and reports, the contents of which 

were never made known to plaintiff and to which 
plaintiff has, under color of the statute and the 
Rules and Regulations of the Board of Education of 
the City of New York, no access; 

B. The statute does not provide for due pro- 

m 

cess of law In that plaintiff has, under color of 
the same, been denied a hearing with reference to 
the Issue of her competency, the opportunity to con¬ 
front witnesses against her and the opportunity to 
present witnesses and other evidence on her own behalf; 

C. The statute Is vague and unconstitutional In 
that It does not set forth standards or guidelines to ^ 
determine competency and health; 

D. The statute, under color of law, and by practice 

and usage of the defendant, has caused the plaintiff's 
relationship with the defendant to be terminated against 
her will and to her damage In the sum of $ ; 

an-i 
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fi. Plaintiff has been dprlved of her property, 

l.e., accumulated sick leave and salary, without due 
process of law. 

IV. 

PRAYER FOR RELIEF 

WHEREFORE, plaintiff prays for the following relief: 

1. A temporary restraining order restraining the 
defendants and anyone acting under color of the authority con¬ 
tained In Section 2568 of the Education Law of the State of New 
York from preventing the plaintiff from pursuing her regular 

profession, l.e., acting as a licensed school teacher of the 
City of New York. 

2. A preliminary and permanent Injunction each enjoining 
the defendant and anyone acting In concert with the defendant 
from preventing the plaintiff from pursuing her regular pro¬ 
fession, l.e,, acting as a licensed school teacher of the City 
of New York, 

3. A Judgment declaring Section 2568 of the Education 
Law of the State of New York, Insofar as it authorizes the plac¬ 
ing of the plaintiff on Involuntary medical .leave without a dis¬ 
closure of the medical reports relied upon by the defendant, a 
hearing, and due process of law to be unconstitutional. 






4. A judgment directing the defendant to reinstate 
the plaintiff in her regular profession and position. 

5. A Judgment awarding the plaintiff damages in the 

sum of I , together with Interest thereon from July 

1, 1970. 

6. Such further relief as the Court deems Just and 

proper. 

Respectfully submitted, 

1 

G£N£ ANN CONDON 

. 26 West 11th Street 

New York, New York 10011 
(212) 674-6920 




UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

X 


FRAMCINE NEWMAN, 


Plaintiff, 


-aqainst- 

THE HOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF NEW YORK, 

Defendant. 


73 Civ. 473 
Judge Travic 


ANSWER 


X 


Defendant, Hoard of Education of City of Nov/ York, 
by its attorney, NORMAN REDLICH, Corporation Counsel of the 
City of Nev/ York, for its ansv/er to the complaint herein: 

1. Deny the allegations contained in paragraphs 
•*1", "6", "13" and "19" thereof. 

2. Deny the allegations contained in paragraph 
’.4” thereof except admit that on or about January 2b, lif/U, 
the principal of Far Rockav/ay High School, the school to 
v/hich plaintiff was assigned as a regular tcaciier, sent a 
letter to Dr. Nathan, Superintendent of Schools, requesting 
that a physical and medical examination be given to plaintiff 
together with a report giving the reasons for the request. 

3. In ansv/er to paragraph "5" thereof, the Court 
is respectfully referred to Section 2568, Education Law 
(New York) (McKinney's Consolidated Laws of New York 
Annotated, vol. lb, sections 2101 to 5500 (1970 ed.). 
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I 

4. Deny the nlIc^jiTtions cont»iined in paraqrapli 
"9" thereof, except admit that on July 31, 1970, plaintiff 
v;a.^ advised by letter that her absence had been approved 
from Septera’uer 11, 1970 through Juno 30, 1971, and that 
according to the defendant's records, plaintiffs cumulative 
absence was sufficient to cover the number of school days 
involved. 

5. Deny the allegations contained in paragraph "11" 
tliereof, except admit that on various occasions the plaintiff 
has sought to be served with all of the medical records, ex¬ 
clusively the property of defendant, and concerning her medical 
situation. 

fi. Deny the allegations contained in paragraph12" 
tlioreof, except admit that plaintiff v/as scheduled by 
defendant for a medical and physical examination, all at the 
request of plaintiff. 

7. Deny tlie allegations contained in paragraph ’14" 
thereof, except admit that on or about November 11, 1971 
defendant requested that plaintiff report to the office of 
Dr. Jack Schnee, panel psychiatrist. 

0. Deny the al1egations contained in paragraph "15" 
thereof, except admit that, by letter, defendant informed 
plaintiff that her absence had been approved from September 
10, 1971 through June 30, 1972, and that as of October 7, 1971 
said absence would be without pay. • 
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9. Deny tlie nlloootions contained in paragraph 
"17" thoroof, except adnit that, in fitrtc* Court proceedings, 
instituted March 2, 1972, the plaintiff has sought an order; 

directing the respondent 
hoard of Education of the City ochool District 
of new York to restore the petitioner to active 
teaching duties. 

2. Connanding and directing the respondent 
Hoard of Educatioa of the City Hchool District of 
New York to rescind, cancel and v;ithdrav/ the 
order of July 31, 1970 heretofore issued placing 
the petitioner on forced leave of absence from 
September 11, 1970 through June 30, 1971. 

si' 

of jLuaiy 13^1572 withdraw the order 

her Instead of aqainst sief leave?’" ‘''‘® 

ho nnfj Commanding and adjudging that petitioner 

end? ? 

District of New York’s employ from and after 

LtI?" 

the date of payment. 

Commanding and directing the respondent 
Hoard of Education of the Citv School Dlstr7or«f 
New York to serve with the onLi? to thlr^eUt?! 

obtaT^ed'by ur’,?ed’icarhn?«u ^Shslou^^^to”?’! 
s"he“hTq"??e"ra" 
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7. Conmnndinq £intl dircrtinq the respondents 
herein to cense and desist from ony and ali acts 
prcjudicinq the riqhts of petitioner insofar as 
such acts arc contrary to due process, arc intended 
to and do conspire aqainst her contractual, leqal 
and professional rights, and constitute severe and 
relentless harassment of petitioner. 

. Directinq a jnr'^ trial if necessary to a 
favorable determination of the proceeding. 

y. Granting the petitioner such other and 
further relief as the Court may deem just and 
proper in the premises. 


That Mr. Justice Louis B. Heller of the Supreme 
Court of the State of Mew York, Kings County ordered on July 
b, 1972; 

ORDERED and ADJUDGED that the petitioner's applicat¬ 
ion to annul the determination of July 31, 197(5 placing the 
petitioner on forced leave of absence from September 11, ly7(J 
to June 30, 19 71 be and hereby is denied v/ithout costs, and 
it is further 


ORDERED that petitioner'5i application to restore 
petitioner's cumulative sick leave reserve for the 
period from September 11, 1970 to Juno 30, 1971, be and 
hereby is denied; and it is further- 

ORDERED that petitioner's application to 
direct the respondent Board of Edtjcation to 
furnish all medical reports of its Medical Bureau 
subsequent to the recommendation by her principal, 
the respondent, DAVID CORDON, that she be given a 
medical examination, by and hereby is denied; and 
it is further 

ORDERED that the petitioner is not entitled to 
be accompanied by a physician or other person of her 
ov/n choice when examined by the Medical Bureau of the 
Board of Education; arid it is further 
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^•'''^ procooHinq dcnlina 

^nth the (Ictcnniiuition of Jr.nunry IR, 197?, nlnrinn 
potitionor on forcoc. lonvo of M^onci f ronSop^ibor • 

7 'l071 v/ithout pny fron November 

, T romenrlcfi to the renpondent Monrd of 

Education of the City School District of Mew ?ork to 
consider t..o medical reports of petitioner’s physicians' 

i" thi’^i of the petitioner if conducted 

a., the basis for a nev; rccomnendation by the Board’s 
Medical Director concorninn the restoration of the 
petitioner to active teacliinq duties. 


That the Appellate Division of the Supreme Court 
of tlie State of New York, Second Judicial Department, on 
July 31, 1972 denied the instant plaintiff’s motion for 
leave to appeal; that on September 28, 1972, the Court of 
Appeals for the State of New York dismissed the instant 
plaintiff’s motions for leave to appeal and for a stay ot 
Mr. Justice Holler’s order; and, that the state court pro- 
c<odinq is still pendinq. 


10. Deny the alienations contained in paragraph 
"18" thereof which state that plaintiff has suffered any 
damages by reason of defendant’s actions. 

11. Deny knowledge and information sufficient to 
form a belief as to the truth ot the allegations contained 
in paragraph "2" thereof which sot forth plaintiff’s age and 
exact number of ’’commendations" received by plaintiff. 
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12. Deny knowleclr/e and information sufficient to 
form a belief as to the truth of the aileqations contained 
in paragraph ”16" tliereof. 

Afl AND FOR A FIRST DFFENSF, 

DEFENDANT RESPECTFULLY ALLEGES: 

13. This action should be dismissed for reason of 
the doctrine of res judicata , in that plaintiff has fully 
litigated the issues raised herein in a prior state court 
proceeding, to wit: In the flatter of, etc., Francine Newm an, 
etc., V. Da vid Gordo n , etc., et al (Sup. Ct., Sp. T., Kings 
Co., Heller, J., May 17, 1972, doclcot Mo. 3727//2); mot. for 
leave to app. den., - A.D. 2a - (2nd Dept.-, July 31, ly/2); 

m 

mot. for leave to apj). (’en., - NY 2d - (Sept., 2R, 1072); or 
could have raised said issues, ana is therefore barred from 
instituting this action in the District Court. 

AS AND FOR A SECOND DF.FENSi:, 

DEFENDANT RESPECTFULI.Y ALLEGES: 

14. This action should be dismissed pursuant to 
Rule 12 ()j)(6), F.R.C.P., for reason of failure to state a 
cause of action, in that plaintiff has failed to set forth a 
suljstantial federal question. 

AS AND FOR A THIRD DEFENSE, 

DEFENDANT RESPECTFULI.Y ALLEGES: 

15. This action should be dismissed pursuant to 
Rule 12 (b)(1), F.R.C.P. for reason that this Court lac)cs 
jurisdiction over the subject matter of the complaint herein. 


40 








AS AND FOR A FOURTH DEFENSE, 
DEFENDANT RESPECTFULLY ALLEGES: 


16. This action should be dismissed for reason of 
the doctrine of waiver and estoppel for reason that plaintiff 
may not seek relief greater than that provided by a freely 
entered into, valid, collective bargaining agreement, to wit: 

Agreement between The Board of Education of the City of New 
York and United Federation of Teachers, Local 2, American 
Federation of Teachers, AFL-CIO, covering Day School Classroom 
Teachers and Per Session Teachers, September 8, 1969 - 
September 8, 1972, Article IV (F)(21). 

AS AND FOR A FIFTH DEFENSE, 

DEFENDANT RESPECTFULLY ALLEGES: 

17, This action should be dismissed for reason of | 
the doctrine of laches. 

AS AND FOR A SIXTH DEFENSE, 

DEFENDANT RESPECTFULLY ALLEGES; 

18(a). This action should be dismissed for reason 
of pendency of the prior state court proceeding, above men¬ 
tioned, between the same parties, and concerning the same 
issues and facts as herein.. Said proceed-ing is still pending 
for reason that plaintiff has refused to dc an act constituting 
a condition precedent to the performance of the remand ordered 
by Mr. Justice Heller. 

(b) In the alternative, further proceedings in 
this action should be stayed pending the state court proceeding 
for the above mentioned reasons. 




AS AND FOR A SEVENTH DEFENSE, 
DEFENDANT RESPECTFULLY ALLEGES; 


19. Plaintiff's demand, contained in her complaint, 
for a judqmont declarinq R2568, Education Law (New York) 
unconstitutional sliould be dismissed for reason that she has 
not so moved in an appropriate manner pursuant to'f)52201, 

2281, Title 28, U.S.C. 

'« 

WHEREFORE, defendant Hoard of Education of The City 
of New York pray that the complaint herein be dismissed in 
all respects, and for such other and different relief as to 
this Court may appear just and proper. 

Dated: Nov; York, New York 

June 18, 1973 

I 

NORMAN REDLICH 
Corporation Counsel 
Attorney for Defendant 
Municipal Puildinq 
New York, New York 10007 
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U:;iTI£D STATES DISTRICT COURT 
EASTEiiN DISTRICT OE NEW YORK 


FRANCINE NEV/I1AH, 

Plaintiff, 

-a^alnst- 


TKS BOARD OP EDUCATION OP THE CITY 
SCHOOL DISTRICT OP NEW YORK, 

Defendant, 

-X 

Defendants 


December 7, 1973 at 10:00 AM in tnei 
United States Courthouse, 225 Caur.an 
Plaxa, Brooklyn, Now York before ^ 
the Honorable Anthony J. Travla, 
District Judee in Room oioc of 
said Courthouse 

An Order pursuant to R"le 56 of the 
Rules of Civil Procedure (granting 
defendant suiruaary Judgi.tent dis- 
misslng the complaint with costs 
on the grounds of res judicata 
and failure to state a claim upon 
which relief can be granted or in 
the alternative to stay further 
proceedings on the ground that a 
state court proceeding is pending. 

Affidavit of H, Kenneth Wolfe sv;orn 
to November 27, 1973 and exhibits ' 
annexed thereto as well as prior 
papers and proceedings had herein. 

Dated; November 27, 19’73 
New York, New York 

TO: Clerk of tlie Court 

Ciene Ann- Condon, Esq, 

Attorney for Plaintiff 


r^(~o9rr 


Respectfully submitted. 


NORMAN REDLICH 
Corporation Coumel 
Attorney for Defendant 



Motion By: 

Date, Time and 
Place of Motion; 


Relief demanded: 


Supporting papers: 


NOTICE OP MOTION 
POR SUMHAl^.Y JUDOMENT ! 


73 Civ. 473 

A.J.T. 
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UNITED STiiTES DISTKICT COUNT 
EASTERN DISTRICT OK NEW YORK 


-X 

FRANCINE NEWMAN, • : 

73 Civ. ii73 
Jud(;e Travia 

AFFIDAVIT 


k Defendant. 

---X 

STATE OF NEW YORK ) 

. 22 • 

COUNTY OF NEW YORK) 


Plaintiff, 

-against- 

THE BOARD OF EDUCATION OF THE CITY 
SCHOOL DISTRICT OF NEW YORK, 


H. KENNETH WOLFE, being duly swoi’n, deposes and 


says; 

1. I am an assistant in the office of NORMAN HEDLI''j 
^ Corporation Counsel, attorney for defendant herein, and am 

fully familiar with the facts stated herein. 

2. I make this affidavit in support of defendant's 
motion for summary judgment and in the alternative to stay 
further proceedings in this action pending a final deter¬ 
mination of the state court proceeding. 

3. Plaintiff served as a teacher of health educa¬ 
tion from 1952 until 1969 (complaint para 2). On or about 
January 26, 19/0 David Gordon, then principal of Far Rockaway 
High School, wherein plaintiff was assigned as a regular 
teacher, requested that the Superintendent of Schools give 
plaintiff a medical examination (complaint para. Exhibit 
I, para. 27 [verified answer of Board of Ed"catlon in Matter 
of Newman v. Gordon and Bd. Educ . Index No. 3727, Supreme 
Court of State of New York, County of Kings]). 








> 1 . Pursuant to 52!i6a, Education Law {iicw York) 

and at the direction of the Suporintcndcnt of Schoola, the 

medical director of defendant Board of Education hequeated ' 

Plaintiff to appear for medical examination (Exhibit I, para. 

■ 29). A copy Of 52563, Education Law la annexed as Exhibit 
II. 

b. On or about February 13, 1970, February 25, 

1970 and April I3, 197*0 plaintiff was examined by two 

physicians, a psychiatrist and a paycholoelst respectively 
(complaint, para. 7). 

6. On or about July 7, 1570 the hedical Ulrector 
reviewed plaintiff's medical reports resulting from her 
examinations and concluded in a memorandum to Deputy Super¬ 
intendent Theodore ii. Lang that plaintiff was not then 
presently fit for teaching duties (Exhibit I, paras. 33, 3A). 

7. By letter of July 30, 1970, plaintiff was ■ 
advised by Deputy Superintendent Lang that she had been placed' 
on leave of absence from September 11, 1970 until June 30, 

1071 and that her cumulative absehce reserve was sufficient, 
to cover the number of school days Involved (complaint, para. 

9: Exhibit 1, para. 35). Said determination was challenged 

by plaintiff m state court proceeding (petition, para. 18). 

A copy Of the order to show cause and the petition Is ahnexed 

as Exhibit III. Subsequently, plaintiff's application to 

annul said determination was denied by JUSTICE HELLER In his 

order of July 6 , 1972. A copy of which Is anhexed as Exhibit 
IV. 


45 






8. On or about September 1970 plaintiff sought 
reviev/ of the Medical Director’s findin(; by an ad hoc 
Committee of Physicians. Defendant denied the request for 
reviev/. As a result of administrative proceedings culminated 
by binding arbitration agreed to by defendant and the United 
Federation of Teachers (complaint, para. 10; Exhibit I, paras. 
51-55)> plaintiff’s request for review was again denied 
because her forced leave of absence did not result in any of 
the conditions precedent required by Article IV-P-21, 

Agreement between defendant and United Federation of Teachers, 
Local 2, American Federation of Teachers covering Day School 
Classroom Teachers and Per Sessiqn Teachers, Sept. 8, 1969- 
Sept. 8, 1972. 

9. Pursuant to plaintiff’s request on December 1, 
1970 , the Medical Division’s report was sent to Dr. Vallcente,j 
plaintiff's physician (Exhibit I, paras. ^<4, *<5). 

10. On or about September I 8 , 1971 plaintiff was 
again requested to submit to be examined by defendant’s doctorjs 
in order to ascertain v/hether her health was such to permit 
her to return to duty (complaint, para. 12; Exhibit I, para. 
58). 

11. On or about October 18, 1971 and November I 8 , 

1971 plaintiff was examined by various doctors and a 
psychiatrist (Exhibit I, paras. 61, 62). 

12. Based on the examinations, said doctors 

¥ 

recommended to the Medical Director that plaintiff was not 
fit to return to her duties (Exhibit I, para. 62). 




13 . 


Thereafter the Executive Director of the 
Division of Personnel notified plaintiff on or about January 
18, 1972 that she had been placed on leave of absence from 
September 10 , 1971 through June 30 , 1972; said leave was 
without pay after October 7, 1971 because her cuir.ulative 
absence reserve had expired on said date (complaint, para. 
15, Exhibit I, para. 63 ). 

14. Said determination was also challenged in 
aforesaid state court proceeding (Exhibit III, para. 28), and 
JUSTICE HELLEH remanded the determination which placed 
plaintiff on a forced leave of absence; however, the applica- 

jtion to restore pJLalntiff*s cumulative sick leave reserve v/as 
.denied (Exhibit IV). 

15 . On March 2, 1972, plaintiff instituted a pro¬ 
ceeding pursuant to Article 78, Civil Practice Law and Rules 

I (New York) entitled In the'Matter of the Application of 

I 

. Krancine Newman v. David Gordon and the Board of Education of 
the City School District of New York . Index No. 3727/1972 
in the Supreme Court of the State of New York, County of 
Kings by personal service of an order to show cause. 

16 . In said proceedl.ng, plaintiff sought an Order; 

( 1 ) directing defendant to restore plaintiff to active 

teaching duties; ( 2 ) directing defendant to cancel the order 

of July 31 , 1970 placing plaintiff on forced leave of 

absence; (3) directing defendant to cancel order of January 

18 , 1972 placing plaintiff again of forced leave of absence; 

(4) restoring plaintiff's sick leave;,(5) directing defendant 

¥ 

to pay plaintiff her salary after September 10, 1971; 





(6) directing defendant to provide plaintiff with all medical 
reports pertinent to this proceeding;.(7) directing defendant 
to cease all acts prejudicing the rights of plaintiff v/hich 
are contrary to due process . 

17 . Additionally, plaintiff alleged that her forced 
medical leave of absence was accomplished in violation of her 
rights of equal protection and due process (Exhibit III, para. 
34). 

18 . Subsequent to oo^lco and filing of defendant's 
answer and plaintiff's reply, JUSTICE HELLER signed an 
intermediate Order on July 6, 1972 in said proceeding. 

Copies of the answer and reply are annexed hereto as Exhibit 
I and V respectively. The intermediate Order denied plain¬ 
tiff's application for all reliefs sought except that the 
part of the application concerning defendant's determination 
of January 18, 1972 placing plaintiff on a forced leave of 
absence from September 10, 1971 until June 30, 1972 was 
remanded to defendant for further consideration; said 
consideration to be based in part on a reexamination of 
plaintiff (Exhibit IV). 

19 . Plaintiff moved the Appellate Division of the 
State Supreme Court, Second Department for leave to appeal 
the intermediate Order of JUSTICE HELLER. 

20. On July 31> 1972, the Second Department made 
an Order denying plaintiff's motion. A copy of the 
Appellate Division Order is annexed hereto as Exhibit VI. 
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21. Subsequently, plaintiff moved the State Court 
Of Appeals for an Order, crantlne a "ttay pendlns the hearing 
and determination of a motion for leave to appeal and If 
ouch motion be granted for a stay pending the determination 
of t.he appeal, staying the provisions of the order of 
Special Term" (l.e. JUSTICE KELLER'S Order). 

22. On September 20, 1972 , the Court of Appeals 
dismissed plaintiff's notion and her request for a stay 
31 N,Y. 2d 6yC, 709 » 

23. Plaintiff did not choose to make application 
for certiorari to the United States Supreme Court. .According: 
the intermediate Order of JUSTICE KELLER became effective In 
all respects Including t.hat portion directing a remand. 

21. By letter dated October 20, 1972 , defendant 

requested that plaintiff report for reexamination In order 

that the parties comply with the Order of Special Term 

directing a remand. A copy of the request Is annexed hereto 
as Exhibit VII, 

2 . 1 , By letter dated October 2U lovo 4 .x. 

v-tvuuei- 1972, tnc attorney. 

Who represented plaintiff m the state court proceedings, 

notified defendant that plaintiff would not submit to 

reexamination. A copy of the refusal Is annexed hereto as 

Exhibit VIII. However, the reason given for said refusal 

■ad no basis In that the stay Issued by JuaOE BURKE was 

dismissed on September 28, 1971. Matter of Hewm.an v. Gordon 
gt al . 31 BY 2 d 709 . 


49 





+v<ct 

WHEREKOHE, your deponent respectfully requests the 
motion for summary judgment be granted dismissing the complairjt 
on the grounds of res judicata and failure to state a claim 
upon which relief can be granted and in the alternative that 
the action be stayed. 


Sworn to oefore me this 



day of November, 


1973 


G^YUE S. SAMOERS 

Notary ^ 

No. 31*? 

Qualifi'd in N'w ’ork 
(ommiaaioa i-xp-f'-* .' •‘'vS 
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X 


£^upp.r::;i: court of Tiii: ftatf of nfi: 
COUiiTY or KI.VGS 


YORK 


In the Matter of the Ajjplication 


of 

francINE NEh’MAN, 


Petitioner, 

for a judgment pursuant to Article 78 
of the Civil Practice Lav; and Rules 


-against- 

DAVID GORDON, PRINCIPAL OF FAR ROCKAW/AY 
HIGH SCiiOOL, QUEENS, MEN YORK and 
BOARD OF EDUCATION OF THE CITY SCHOOL 
DISTRICT OF NEIV YORK, 


ANSWER 
Index No. 


Respondents. 


X 


Respondents, by their attorney J. LEE RANKIN, 
Corporation Counsel, answering the petition herein: 

1. Deny each and every allegation contained in 
paragraph '■7‘' of the petition except admit that prior to 
196J-J97-1 cl col year, petitioner's se: /ices were rated 
'•satisfactory" and that for the 1969-1970 school year petit¬ 
ioner's services v;ere rated "unsatisfactory' on June 30, 1970, 

by the Principal of Far Rockav/ay High School, Mr. David 
Gordon. 

2. Deny each and every allegation containec in 
paragraph "8" of the petition. 


EXl^filT I 







3. Dery each and every alleqotion contained in 
paragraph "Q" of the petition except admit that by letter 
dated January 26, 1970, from Mr. David Gordon to Dr. Nathan 
iirown, Duperintondent of Schools, Mr. Cordon requested that 
a physical and medical examination bo given to petitioner 

and that the basts for this request Is contained In a re- 
port attached to said letter. 


Deny each and every alleRation contained 
in paragraph "10" of the petition. 

4 

5. V/ith respect to the allej^ations contained 
in paragraph "11" of the petition, deny each and every al¬ 
legation contained in the first paragraph thereof; deny each 
and every allegation contained in the second paragraph 
thereof except admit that the incident Involving petitioner' 
failure of approximately 75 students in a class of 90 
occurred prior to the 1969-1970 school year and that 
Exhibit 2 annexed to the petition purports to be a letter 
from Mr. Robert G. Rommer; deny each and every allegation 
contained in the third paragraph thereof except admit that 
petitltloner's colleagues sent donations to the Cancer 
Society in her mother’s memory but deny knowledge or in¬ 
formation sufficient to form a belief as to the truth cf the^ 
allegation that petitioner discussed the incident wljh 
her family. 
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6 . Deny each and every allocation contained 
in paragrapha " 12 " and " 13 " of the petition. 

7. With respect to the allegations contained 
in paragraphs "It" and " 15 " of the petition respondents 

refer the Court to Education Law 52568 for Its full text 
and legal effect. 

8. Deny each and every allegation contained In 
paragraph "18" of the petition except adclt that pior to 

1970 school year petitioner received "satisfactory" 

ratings and that she had accumulated two hundred slew leave 
days. 

9 . Deny each and every allegation contained In 
paragraph " 13 " of the petition except admit that petitioner 
was reculreu hy the Board of Education Medical Director 
Pr. Sidney Lelbowltz. to submit and did submit to an ex¬ 
amination by two Physicians of the Board of Education on ' 
^ePruary 13 , 1930 , by a psychiatrist. Dr. Morris Isenberg 

on February 25 , 1930 and a psychologist. Dr. Samuel Frenshy 
on April 13, 1970, 

10. Deny each and everv 

every allegation contained 

in paragraph "18" of the petition except admit that because 
petitioner was found not fit at present for teaching duty 
a leave of absence for purpose of health improvement was 
approved for her from September .U, 1970 through June 30 . 
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1971; that'Exhibit 3" annexed to the petition is a copy 
of respondent Board's letter of July 10, 1970, signed by 
Theodore H. Lang, Deputy Superintendent of Schools, ad¬ 
dressed to Mr. Gordon, quoting the Medical Director's recom¬ 
mendation, and that "Exhibit annexed to the petition is 
a copy of respondent Board's letter of July 31, 1970 ad¬ 
dressed to petitioner granting her a leave of absence from 
September 11, 1970 to June 30, 1971. 

11. Deny each and every allegation contained 
in paragraph " 19 " - f the petition except admit that 

petitioner sought review of the Medical Director's recom¬ 
mendation by an ad hoc Committee of physicians and that such 
review was denied by respondent Board because petitioner had 
sufficient days in her cumulative absence reserve to cover 
the medical leave. 


12. Deny knowledge or Information sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph "20" of the petition except admit that "Exhibit 5 
annexed to the petition is a copy of a letter on Dr. Valicent 
stationery ahd that said letter contains the passage quoted i 
paragraph " 20 " of the petition. 


If 

1 ' 

a 


13. Deny each and every allegation contained in 
paragraph "21" of the petition except admit that petitioner's 
father, Louis I. Mewman, M.D. requested the Board of Educa¬ 
tion to release copies of petitioner's nedj.cal record but thal 
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such rcouest did not contain the proper slcned release as 
required b/ tbt Collective Bargaining Agreement. 

1^, Deny each and every alleg''.tion contained in 
paragraph "22" of the petition. 

15. Deny each and every allegation contained in 
paragraph "23" of the petition except admit that as oart of 
the respondent Board’s obligation to examine teachers for 
fitness to return follov/ing health leave for serious and 
significant illness, petitioner was asked by Dr. Leibowltz, 
Medical Director of respondent Board, by notice dated 
September 15, 1971, to report for a medical examination, and 
that a copy of said notice is annexed to the petition as 
"Exhibit 7." 

16. Deny each and every allegation contained in 
paragraph "24" of the petition except admit that petitioner, 
accompanied by Gladys Roth, was examined on October l8, 197 

by two of respondent Board's physicians. Dr. Lazarus and 
Dr. Cinque. 

17. Deny each and every allegation contained in 
paragraph "25" of the petition except admit that by notice 
dated November 11, 1971, an appointment was arranged for 
petitioner v/lth Dr. Jack Schnee, and that said notice is 
annexed to the petition as "Exhibit 8". 

18. Deny knowledge or information sufficient to 
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form a belief as to the truth of the allegations coutalnoci 
In paragraph "26" of the petition except admit tnat a lettered 
Dr, James E, Shea’s stationery, addressed to petitioner's 
attorney, V/llllam Goffen, Esq,, Is annexed as "Exhibit 9" to 
the petition and that said letter contains the quote as found 
In paragraph "26" of the petition. 


19. Deny each and every allegation contained in 
paragraph "27" of the petition except admit that Dr, Schnee 
refused to admit petitioner's physician, James E, Shea, M,D., 
to the examination. 


20, Deny each and every allegation contained in 
paragraph "28" of the petition except admit that petitioner's 
absence has been approved from September 10, 1971 through 
June 30, 1972; that petitioner's leave is without pay because 
her cumulative abseifce reserve expired on October 7, 1971; 
that a copy ox’ the letter from the Executive Director of 
Personnel, Frederick Williams, Is annexed to the petition 

as "Exhibit 10"; and that "Exhibit 11" is a copy of a letter 
from Mr, Williams to Howard L, Horwltz, containing the 
recommendation of the School Medical Director, 

21, Deny each and every allegation contained In 
paragraph "29" of the petition. 

22, Deny each and every allegation contained In 
paragraph "31" of the petition except admit that petitioner 
is willing to perform duties as a teacher. 
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23. Deny each and every alle,:atlon contained In 
ParaGraph ■'32” of the petition except admit that with re¬ 
spect to medical and health leavea of abaence "charGea” are 
not preferred, 

2^1. Deny the allecatlons contained In paragraph 
''33'' of the petition except adnlt that petitioner retains 
the status of an employee of the Board of Education, 11- 
cen. ed as .each=*r, Physical Education-Day Hlfrh Sc-ool. 

25. Deny each and every allofjatlon contained in 
paragraphs "3V' and "35'' of the petition. 

26. Deny knowledge or information sufficient 

to form a belief as to the truth of the allegations contained 
in paragraph "37" of the petition. 

AS AKD FOR A STATEJ/EIIT OF PERTINENT 

and material facts RESP02IDENTS 

RESPECTFULLY ALLEGE: 

O *7 r> ^ C\ rv 

27. By letter dated Ilev er.bo 26, 1970, David 

Gordon, Principal of Par Rockaway Hlch School, and petition¬ 
er's supervisor, requested of the Superintendent of Schools 
that a physical and medical examination be riven to petition 
er. The reasons for Mr. Gordon's request are contained In 
the report and its exhibits annexed to the request for 
examination. A copy of said letter of request for examina¬ 
tion and the report upon which/request Is based Is annexed 
hereto as Respondents' "Exhibit A", 


i 





28, A revlev/ of said report Indicates that, 
contrary to petitioner's allegations contained in paragraph 
"12" of petition, Mr, Gordon's report is specific as to the 
factual circumstances upon which he predicates his request 
for a medical and physical examination for petitioner. The 
accounts described by Mr, Gordon v/ere, as he states in the 
last paragraph of said rep'ort, over-reactions to situations 
and indicative of a person unable to exercise self-control 
an 1 reasoned udgnent. He further states, by way of con¬ 
clusion, that petitioner is "rigid, hostile and suspicious," 

I 

Aside from the numerous v;ell detailed accounts contained in 
the report this conclusion is also v;ell demonstrated by 
"Exhibit C" to the report, 

21, Pursuant to Education Lav/ §2568, and 
By-Laws of the Board of Education Section 106, and at the 
direction of the Superintendent of Schools, the Medical 
Director of respondent Board, Sidney Leibowitz, M.D,, re¬ 
quested that petitioner appear for a medical examination, 

A copy of By-Lav/s Section 106 is annexed hereto as 
Respondents'"Exhibit B", In addition said notice advised 
petitioner of her right to be accompanied by one person 
of her choice, A copy of said notice is annexed hereto as 
Respondents' "Exhibit C", 


I 
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30. On February 13, 1970,. petitioner appeared 
for a medical examination at the Board of Education and 
was examined by two physicians. Dr. V/right and Dr. Wallfield 
Both physicians recommended that petitioner be examined by 
a phychiatrist for farther evaluation. The recommendations o' 

Drs. V/'right and V/allfield were concurred in by the Medical 
Director. 


31. On February 25, 1970, petitioner was examined 
by Morris Isenberg, M.D., a panel psychiatrist, who withheld 
a final diagnosis pending psychological testing. Therefore, 
on April 13, 1970, petitioner was examined and tested by 
Samuel J. Prensky, Ph. D., a psychologist. Dr. Prensky's 
i’opcrt was then forv/arclcd to Dr. Isenberg v;ho made his final 
diagnosis. 


32. Dr. Wright reviewed the reports of Drs. 
Isenberg and PrencKy on June 2^!, 1970, and recommended that 
petitioner is "not fit” for teaching duties. On July 2, 
1970, Dr. Wallfield also reviewed said reports and also 
recommended that petitioner is "not fit" for teaching duties 

33. After reviewing all of petitioner's medical 
records the Medical Director Issued the medical report, datec 
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7, 1970 , on petitioner, in a memorandum to Deputy 
Superintendent Theodore H. Lang. The report concluded that 
petitioner is "not fit at present for teaching duty" and thal 
a leave of absence bo granted un'.^l June 30, 1971 , for the I • 
purpose of health Improvement. A copy of the Medical Report 
is annexed hereto as Respondents' "Exhibit D." 

3^. As that report indicates, examinations by 
the Board of Education physicians found petitioner's 
thought process to be over-productive and her Judgment poor. 
Furthermore, consultation with the panel psychologlest 
revealed petitioner to be hypomanlc and psychometric testing 
indicated that she is an excitable neurotic woman v/hose 
control is poor and found to be explosive and Impulsive. 

This led to the conclusion that her psychor.eurosls and 
passive aggressive personality characterised also by poor 
judgment and lack of insight. Impair petitioner's ability 
to perform her duties. 

i 

35. By letter dated July 31, 1970, .petitioner 
v/as informed that a leave of absence was approved for her frojr. 
September 11 , 1970 through June 30, 1971 and that her cu¬ 
mulative absence reserve was sufficient to cover the number of 
school days involved.. A copy of said letter is annexed to 
the petition as "Petitioner's Exhibit 4''. 
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36, Said dotormlnatlon was purnuant to powers 
enumerated In Education Lav/ §2568 and in conformity with the 
By-Laws of respondc 't Board and the Collective Agreement 
betv/een the United federal of Teachers a.nd the Board of 
Education. 

37. It should be noted that petitioner 
alleges, in paragraph "20" of the petition, • she consultjed 
with one Dr. Vallcenti, a psychiatrist. In his report 
annexed to tlie petition as "Exhibit 5", Dr. Vallcenti statec 
that petitioner v/as psychologically tented, apparently at 
his request, by Emanuel Fisher, Ph. D., a clinical psycholo¬ 
gist. It is significant to note that Dr. Fssher's report 

(• 

revealed tunt "a combination of depression, anxiety and 
selfinvolvement tends to reduce Miss M's intellectual ef¬ 
ficiency." In addition, Dr. Fisher found that petitioner 
is "committed to a rather hedonistic style.of life" and 
that petitioner is "somewhat narcissistic and hedonistic," 

The report states that petitioner is "relatively insensitive 
to others because of naive self-involvement" and that she h^ 
"difficulty in being flexible in adjusting her thinking 
and responses to the shifting nuances of real situations 
and real relationships. This rigidity together v/ith her 
characteristic tactlessness adds to the impression of com¬ 
bativeness." A copy of Dr. ’^isie*'j r eport is ai ncxed 
hereto as Respondents' "Exhibit E". 


r. 
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38 . Petitioner alleges, in paracraphs "21'' and 
22 of petition, that in derrocation of her contractual 

rif.hts the Board failed to send said »ncdlcal report to 
petitioner's phyrician, 

39. Article IV section P subd. 21 of the 
Collective Acreement provides, in relevant part; 

"Th.e report of the Medical Division 
or. a teacher v/ho was called for 
r.edical examination shall, upon 
written request of the teacher, be 
sent to the teacher's physician." 

^0. As a cursory reading of said Collective 
Agreement indicates a teacher is entitled to have the report 
of the i'lCdie'ii _ivislon sent to her physician if tiio request 
is in v.’riting. 

^1. By letter dated October 19, 1970, Gladys 
Roth, a Field Representative, requested the report dated 
July 7, 1970, which report is annexed hereto as Exhibit "D", 
see answer, pararraph "33" supra . Annexed to Gladys Roth's 
request for the Medical Division's report is an unsigned 
request, purportedly by petitioner, for the same relief. 

^2. Both of these "requests" v/ere rejected 
by the Medical Div ision as being ir.proper. Miss Hev/man's 
request was unsigned, and thus there is no way of /crifying t| 
it was Miss Ne’wr.an who had in fact requested the relief. 
Gladys Roth's request, as well as those of Dr. llewman were 
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rejected since it must be the teacher herself who makes the 
request and it is not the contractual right of a Union 
nep’esentative, father and/or physician. A copy of Gladys 

Roth's and petitioner's initial request are annexed hereto 
as "Exhibit P." 


^3. On November 13, 1970, an additional 


reques 

Koth, 

Union 

stated 


t was received by the Medical Division 'from Gladys 
this time in the form of a telegram. Once again the 

Representative's request was denied; for tlie reasons 
above, 


Ry signed letter, dated November 19 

M '9 

petitioner requested that the medical report bo sent t( 
physician. Dr. Albert Vallcenti. A copy of this roque: 
annexed hereto as Respondents' "Exhibit G". 


1970, 
her 
t is 


^5. In response to this request the Medical 
Director forwarded the Medical Division's report to 
Dr. Vallcenti. A copy of this report is annexed hereto as 
Respondents' "Exhibit H". Therefore, petitioner's contractua,' 
right to have a copy of the Medical Report sent to her 
physician has been fulfilled. 

^6. Petitltloner in her Order To Show Cause, 
paragraph "6", now demands that respondent Board "serve 
with the answer to this petition all medical reports per¬ 
taining to the petitioner obtained by its Medical Bureau 
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subsequent to the recon^e^datlon by h^r Principal, 

David Gordon, that she be given a mod cal examination." 

^7. This request for relief is Improper in two 
respects. Petitioner's contractual rights are limited to 
supplying her p hysician , not her lawyer or the teacher 
herself, with tne report of the Medical Division 
Petitioner's request is thus improper since it is not executejd 
in v/ritlng and signed, and it seeks all medical records not 
merely "tlie report of the Medical Division". 

^8. Said records, as distinguished from 
the report of the Medical Division, are the exclusive 
property of thd" Board of Education and are not available to 
petitioner or her agents, 

^9. Another allegation raised in the petltlonj, 
paragraph "19", is that petitioner was capriciously denied 
her contractual right to a review by an ad hoc Committee of 
physicians, 

50, The Collective Agreement Article IV 
section P subd. 21 provides in relevant part: 

I • 

"A regular teacher shall have the right 
to an independent evaluation by an ad 
hoc Committee of physicians if' the 
finding of the Medical Division to the 
Superintendent has resulted in': (1) olacje- 
ment of the teacher on a leave of ab¬ 
sence v;lthout pay for more than three 
months, or (2) termination of the 
teacher's services, or (3) a recommenda¬ 
tion ''or disfblllty retiremenc," 
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51. Petitioner's request for an ad hoc re- 
viev; committee v/as denied because for the I 97 O-I 971 school 
year petitioner had sufficient days in her cumulative absence 
reserve to cover the medical leave and petitioner was 
therefore found not to fit into any of the three enumerated i 
categories. It is thus respondent Board's position that the 
above section is intended to prevent financial hardship 
without an adequate review of medical findings. 

5« . Petitioner's request for an ad hoc 
committee review was reviewed by Deputy Superintendent Lang 

and denied by letter dated October 27, 1970. ' A copy of said 

letter is annexed hereto as Respondents' "Exhibit I". 

53. Subsequently a conference, at which peti¬ 
tioner and ;!r. Vito I)e Leonardis, of the United Federation 
of Teachers were present, was held concerning the petitionerj' 
right to an ad hoc review. By letter dated November 25, 

1970 petitioner's request was again denied. A copy of said 
letter is annexed hereto as Respondents' "Exhibit J". 

5^1. Subsequently petitioner. Joined by the 
United Federation of Teachers, commenced an appeal to the 
Chancellor. It was recommended by the Hearing Officer in 
said appeal that petitioner's claim to an ad hoc Committee 
was without merit and her appeal denied. A copy of 

Chancellor Scribner's Order, dated January 20, 1971, and the 

I 

hearing officer's decision is annexed hereto as Respondents' 
"Exhibit K". 








55. Finally, the United Federation of i‘eachorJ, 
on behalf ol petitioner, agreed to submit the matter to ^ 
arbitration. Annexed as Respondents' "F-xhibit L" is a copy 
of the Arbitrator's Award, Said av;ard denied petitioner's 
request for the appointmen.; of an ad hoc committee. In all 
of the afore-mentioned decisions and awards the position 
enunciated in this answer, was upheld. 

56 , Petitioner also asserts in paragraphs 

" 23 " through " 29 " of the petition that the approval of 

petitioner's absence from September 10, 1971 through June 
30 , 1972 was invalid, 

57. Section IO 6 subd. (7a) of the By-Laws of the 
Respondent Board provides in relevant part: 


"If the employee is unable to resume 
full sei’vlce, on the expiring date 
of the leave of absence v/ithout pay, 
the Superintendent of Schools shall 
continue such status, and such employee 
immediately apply for and accept a 
further leave of absence v:ithout pay 
for the current school term. Such status 
and such leave of absence v/lthout pay 
may be terminated at any time by the 
Superintendent of Schools upon the 
recommendation of the Medical Bureau of 
the Board of Education." 


58 , Pursuant to this subdivision of the By-Laws 
and petitioner's request, a copy of v/hich is annexed hereto 
as Respondents' "Exhibit M", an examination by the Medical 
Division was scheduled, for September 15, 1971, to determine 
if petitioner's health was such as to permit her return to 
duty as a teacher. 
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39. Upon petitioner's request the examinatiOii 
was rescheduled for October 18, 1971. A copy of petitioner's 
request and the respondent Board's notice for the reschedule! 
examination is annexed hereto s Respondents'"Exhibit N," 

60. Said examination v/as not pursuant to 
Education Lav/ §2568 since Section 2568 applies only to the 
initial examination ordered by the Superintendent of Schools 
and does not apply to subsequent examinations held to de¬ 
termine petitioner's fitness to return to duty after a 
serious illness. Consequently, petitioner did not have the 
right to be accompanied by a physician or other person at thjc} 
examination for fitness to return to duty, 

6l, On October l8, 1971 petitioner appeared 
before Drs, Lazarus and Cinque, At this examination, which 
was a brief physicial, Drs, Lazarus and Cinque indicated 
that their initial Impression was that petitioner was fit to 
return, Hov/ever, the records of said examination also 
indicated they felt that petitioner should be examined by 
a panel psychiatrist - before a determination is made. Con¬ 
sequently both physicians reserved Judgment pending a 
psychiatric evaluation. In any event, the decision as to 
whether a teacher is fit to return is to be made by the 
Director of the Medical Dlv ision and not staff physicians. 





62, On November l8, 1971 and November 29, 1971, 
petitioner was examined by Jack Schnee, M.D,, F.A.P.A., a 
psychiatrist. Based upon Dr, Schnee's record of his ex- 
aniratlor. in /hich he found petitioner's illnes:; still 
present, as well as prior records, Drs. Lazarus and Cinques 
evaluated petitioner's medical histoiy and recommended that 
she is "not fit" for resumption of duty. This recommendatiojn 
was concurred in by Dr, Leibov/itz, Director of the Medical 
Division, 

63, Thereafter petltitioner's absence for 
restoration of health wa3 approved from September 10, 1971 
through June 30, 1972 by Frederick H, VJilliams, Executive 
Director of the Division of Personnel, A copy of said 
notice is annexed to the petition as" Exhibit lO', As that 
notice indicates petitioner 's cumulative absence reserve 
has expired as of October 7, 1971, and she is not entitled' 
to compensation for the leave of absence. Said determinatio|i 
is in compliance with By-Laws Section 106,’ 


AS AND FOR A FIRST AND COMPLETE DEFENSE 
RESPONDENTS RESPECTFULLY ALLEGE; 


Respondents actions have in all respects j 
been reasonable and not in violation of any right petitioner 
may have pursuant to the Education Law, the By-Laws of the 
Board of Education or the Collective Agreement between 
the Respondent Board and the United Federation of Teachers, 
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65. By reason of the forecolng, petitioner has 
failed to state facts sufficient to warrant the relief re¬ 
quested herein . 


AS AND FOR A SECOIID 
RESPECTFULLY ALLEGE 


DEFENSE RESPONDENTS 


66 . Petitioner seeks review of the initial 

determination placing her on leave of absence. Said de¬ 
termination, annexed to petition as Exhibit is dated 

July 31, 1970. 

67. CPLR §217 provides In relevant part that, 
unless a shorter time Is provided 

"a proceeding against a body or 
officer must be commenced within 
four months after the determina¬ 
tion to bo reviewed becomes final 
and binding upon the petitioner. 

68 . The Instant proceeding; was Initiated by 
serving respondent Board on or about I!arch 2, 197 2, 

69 . More than four months having elapsed, the 
petition-is barred with respect to petitioner's first leave 
of absence. 
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AS AND FOR A THIRD DEFENSE 
RESPONDENTS RESPECTFULLY ALLEGE: 


70, Petitioner alleges she was entitled to an 
ad hoc review by a committee of physicians of the initial 
determination granting her a leave of absence, 

71, Said issue has been the subject of 
arbitration betv/een tho parties to the instant proceeding 
and an arbitrator's award granted in favor of respondents. 
See "Exhibit L" annexed to the ansv/er, supra , 

72, By reason of the foregoing, the instant 
cause of action may not be maintained. 


WHEREFORE, respondents respectfully urge that 
the petition be denied ar the proceeding dismissed. 


J, LEE RANKIN 
Corporation Counsel 
Attorney fo: Respondents 
Office i P,0, Address: 
Municipal Building 
Borough of Manhattan 
New York, Nev; York 10007 
Tel,; 566-6377 


TO 




VE.IIFICATICN OF ANSV/ER BY SECRETARY OF THE BOARD OF EDUCATION 


Stcte oj Nnv York. ] 
CeuKty oj Kuiffs. f"”’ 

...MVldU..: ■ 



.i»5 d„i, „ 

of Bo„d Edocotioo of The Ci., of K.„. Yo,k, ,„d os .o.-h is offK., oil so.., 

Tho. U.. forojoios oosoor is „oc .o his kno.-lsdsc .x„p, « ,o .he ™.„ees iereio s.e.ed h. be ..iejed „j«, 
.»fo,o.s,i„„ sod belief, ,„d a, .o .hose o,a...e. he believes i. ., be »oe. Defooeo, f„„he, sa,s .ha. 1 
reason wh, .hi, verihca.ion is no. n.ade b^ defendan. is .ha. i. is a eo,po:a.io„i .ha. .he ponn), of hi. 
Wiet a, .o all n.a„e,s no. .herein s.a,ed upon hi. hnooledse are a. follows: Info,nn,.:on obulned fron. tfw 

booh, and record, of .he n.ld Board of Ednea.ion .nd fron. s.a.„nen.. „»dr .o hin. b, eerrain o/Oxer. or 
agents of t!ie said Beard. 


Sworn to before me. th:«.^? 




da/ of. 


-- 


•Ea.urJsIS.S:'""’', 9 V 
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BOARD OF EDUCATION, CITY OF NEW YORK 


I F A R R O C !< A W A Y !-l I G H S C H O O L 

I DCACH TWENTY.FIFTH BTRCLT AND OCEAN CREST DOULCVARO 

I FAR noCKAWAV. N.Y. ItOOl 

^OAN'ID CORDON. PRINCIFAL FAR Rockaway 7>6000 


January 26, 1970 


Dr. Xathon Brovai 
Superintendent of Schools 
110 Livi:i:;ston Street 
Brockl^m, Nevi York 11201 


DEFENDANT'S ED^HIBIT II 
ON MOTION FOR SUMMARY 
JUDGMENT 


ATTZIiTICM; Dr. Tncodore Lang 


Dear Sir: 


After consultation v.dth zrj 
vdth' the Byiav.-s of the Board 
.T.eclical exaiUination be given 
to Far Rockaway High School, 


■ assistant superintendent, and in accordance 
of Education, I requeat that a physical and 
to Miss Francinc ICeuTnan, a teacher assigned 


Attached hcrev.i-th is a report giving the reasons for my request for 
this examination. 


I have sent a copy of this letter, as v;ell as a copy of the report 
to Miss ilev-man. 


V’’ery truly yours, 

David Gordon 

‘ - Principal 

DGrJF 

CC. Mrs. Kole 
Miss Ucvmian 

2 copies of report attached 


. Miss Francine Mewman 
103-L8 70th Road 
Forest Hills, I.’ev; York 
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PAH ROCKAWAY HIGH SCHOOL 
PAR ROCKAVAY, N.Y. 


and "®iicai'’lxM?naWororMss"raJc[nrNelfnf “ 

Education°at"thls^school°%rqS?es^helD””^°d Health 

relief from her dutlee 'she^le emhi'fi'’ least temporary 

from most of her ooUe;«uos Lr “"d alienated 

are unusual and Inappropriate Hei hf5!s?f° d“,P''“^«sslonal areas 
In an Inordinate nuibe? of coiDla^nt^^fJ “® >'“= resulted 

I Olte speolflo Illustrations! reactions. 

In 3me*'!f'*her®demands unreasonable and arbitrary 

through teastSef S“™4st™ ^e™r^? persuaded of her error '' 

ippJir-fii'teS tr-*- 

• ference, with her to discuss the maaa”"lr”t ® ®°“" 

stormed out of the office saying, "Olve me 

s!e“Ss ?”nfSnnnrneptmt:nr‘'anrto?J?"““e'““"l^' p**' 

any friendly overtures At the coldly and strongly rejects 

teachers In physical education classes to 
the handled by a student aide and screams at then and at 

' P'^Plls when they Incur her displeasure, Kr. Ronmer at a 

her asflsi^tfwe?fhesJtlnt ^o^appJoaJf 
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She rejects every suggestion by her supervisor that her actions 
are other than perfect. Recently, she dismissed a class without 
allowing adequate time for dressing. As the girls hurried from 
the locker room to avoid lateness to the next class, one child fell 
and was hurt. Miss Newman's Chalzmian spoke to her and suggested 
that as a matter of safety she allow the full seven minutes for 
dressing. She replied, "No one told me about the accident, and 
children fall on the stairs all the time anyhow." The next day, 

She again dismissed this class late. On another occasion, when 
the Chairman tired to engage her In quiet conversation for privacy, 
she moved away ten feet or more, saying that there was nothing 
Mrs. Ashepa had to say to her that couldn't be overheard by 
students, lifhen reports of complaints to the principal from various 
staff members (deans, chairmen, etc.) accumulated, a meeting was 
held with Miss Newman and 8 or 9 other members of the faculty 
In an effort to help her and to extend an offer of supprrt and a 
plea for friendliness. She rejected them all and let the group 
know that her handling of school situations was right and that of 
the others wrong. She then filed a grievance against the principal 
charging harassment,even though her presence at the meeting was 
voluntary, and the whole thing arranged with her approval and that 
of her advisor, Mr. Amesen (U.P.T. Chapter Chairman). At this 
grievance (Step 2) she demanded to know specific names of com¬ 
plaining students. Every time I referred to an Incident, she 
picked It up In detail, described It In detail, and acted as 
though her beuavlor In each Instance was completely Justified and 
sound. For example, she told one girl In her class that the girl 
was sick, and the girl replied "Look who's talking." Again, 
during conferences on Open School Might, she mimicked a forelgn- 
speedclng parent. 

'nThen the principal sent her a note, no matter how Innocuous 
or politely worded, she becomes Irate and challenging - even though 
the note may merely aquest Information, The accompanying note 
(Exhibit A) was sent to her. She asked for a meeting with the 
principal and the assistant chapter chairman (Mr. Gerewltz) to 
respond to It. She stated that she would not meet with the 
principal without having someone with her. 

Recently, Miss Newman was demonstrating exerolses to her 
physical education class. This required separating the legs. 

Her panty hose were split along a seam. And she was not wearing 
underpants. The class and her assistants were In a stir. Instead 
of turning the class over to an assistant, she continued to demon¬ 
strate. When the next day, her supervisor suggested that she wear 
underpants, she flew Into a rage and called her a "lousy bitch." 
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She then went to, a male teacher nearby, picked up her dress 
and showed him that she was wearing underpants. She repeated 
this performance the next day with Mr. Arensen, chapter^chalrman 

her^VS^birsl'^She”?!!^^ ''Ith/and a note was 

Exhibit C on to a table In the teachers' 
lo^ge. She brought the torn panty hose to the sten 2 hon-rino- 

and aaked the aeeletant superlStendent L noS tte SosluVSf' 

distributed mimeographed sheets (Exhibit D) In 

to pretent cramps, another to be wearing panty hose with a hole nenr 

clIL Where $Se 

original Incident occurred, one line each day, as to their re¬ 
actions to the Incident. In the process, she dismissed them late. 

hv Nevnnan Is Insistent upon the following of regulations 

hP^ fellow teachers and by students. When It Is pointed out 
Rhfi^pv Inconsistent in regard to hew own^behavior. 

she explains this away with complete self-justification. 

d Kiss Newman overreacts to situations and appears unable to 
self-control and reasoned Judgment. Efforts at two-way 

iier response to written notes of record 
IS to file grievances charging harassment and persecution. 

Generally speaking, she Is rigid, hostile, and suspicious. She 
balloons molehills into mountains. Incidents which would be 
glossed over by most teachers are built Into a cause by Miss 
Newman, '' 


January 26, 1970 


_S/ David Gordon 
DAVID GOiiDON 
PHINCIPAL 





• •» 
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AV!3 GORDON. pnl.vciPAL 


DOAkO of education, city of N’LW .'0«K 
far r o c k a\ w a y I -: i g h school 

UkACH •nvENTv.nrrn otreet ano oci:an crcst uoe'i.cvaro 
FAR RCCKAWAY, N. r. 11601 


FAn Rockav/av 7-ecoO 


Movcmbcr 14, 1969 


Miss Prsncine 4’e*.v’nian 
Far Rock-av.-ay Hi:^h School 

Itear Kiss Ilov.’aian; 


DEFENDANT'S EXHIBIT 
LV ON MOTION FOR 
SUMMARY JUDGMENT 


v.'eari.\i uncorpants, and the students and your assista.rtts were very 
conscious of this fact. * 

Je all understand that accidents of this sort v;ill occur. Hay 
I supgesu, hov;ever, that in a case like this it v/ould be proptr for 
you to turn the conduct of the cl.iss over to one of youi' assistants 
in order to r.ake the necessary personal adjustrr. 2 nt 3 . Tliis v.-ould 
avoid any c.v.barrass.v. 2 na to you ai’.d to the students, and uould speu'e 
everyone the au^n^ard reaction that tends to occur. 

i'ealise that the c^.ti floors require special care, and 
swrooa s.ioes should not be u.sed. I have spoken to you about this, 
buc I am ta,:ing the opportunity of'.T.cntionins it once ajain, since 
It 13 departrricnt policy. 


Yours truly, 


'■ IwkJJkjiAi--- 

?:ildi id H. Ashepa \ 

/teting Chairman 
iiealth Education Cept. 


I have, received a copy of this letter. 
Jiy,nature 
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.<D Of- EDUCATION, CITY OF . .. VORK 


DAVID GO'uDON. Principal 


far rock/. \V ay hi GM S C I! v; o l . ' . • ■ 

BC/.CII WYCNTY-rirTII !V.’-;:.;r.T and OCCAN cnunT BOOLL\..ilQ i ■ 

FAR r.cc:;AVrAy. N.Y. nooi . ■* . 

. ... • far Uoc.ir.rv.’AY 7-GOOO 


: Miss Francir.c Mev.^ran 
Far Rockav.-cy i;it=;h School 

Dear Miss ilci.'.r.an: 


• • January /''O, 1970 

DEFENDANT'S EXHIBI t V • ' ' 

ON MOTION FOR SUMMARY. \ :’- 
JUDGMENT. ■ ■■ ■ ; 


. . Friday, January' ].6, Linda }>va stndont in yov.r ar.cond par.lod "Vi:i ala.-*; 

Fi. .-oojt l..^ I 10 ..C anc.idcno. j.i.nda vn.s nncomforlabic: c-riO cnibcrra'-.'jtd. 

ic d me onai- i.r.e ctudentr. in the c\yn\ class v.'o’o noL hyctorical; ratlr'r -li- 
bclaeved that they t}ioi.-;i.:t the iaieidcnt funny. . ' • . . 

seticna’cn your part involYi;.,:; :^tudcnta that hava^- • 
L . 2 . brou-. w .0 r.y attontao.a. I undar-tand that yea had n yrerp of clod a -m -1 • 
your second narxea class or^nce in ro^c-ploy;:- on Friday, LeeSber wh^ch 

tiTo '..’corin/i p-.-.Jl'y ho::c that split. I r.ui irdd, 

2 .n .your sccor::! period -yin class Mx.iday, 
P-^v.ube. 6i.,, j j^arain^ v.ho misnap ti.,jt you er.poriv:!>ccd orir.inally. 

It ic neither \;ise no - dcsirnb.lo to involve students in this. S-aet r.-tir-i 

r av;aranos.s of an incident -..hiah i.-onld cfn.; 3 -.;i, c i.s . • 

ro.,_,otten. I ..uy.-csb t.eao you avoi.d usiny your students in this v/ay. 

- V, statome.-its in this letter arc inaccurate or incorrect, in rnv v--- ••<• 

1 should aFproexate your lett.inc n:o l:nou in person or in v'ritins. ‘ --i- V, 


DG-.JF 


Very ti-uly ycurs, 

XP 

/'<-{'[ V'- 

David Cordon .1 
Pripcipal 


1 liavc received a copy of "this let tori 
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:r^SS'Srf ?'" “ - 

n.«i,m„„ Lw .cn r ” ‘ 1 rf b ;, “"Tl '"’' '“‘'"'■"S >»<• 

teaching and «uumi<inrT c,,tr i • • hiilnic of a uicrnbcr of tlic 

present ;t the tin?e » 

afternoon. If, boss ever such nieinbe"'"f session, morning or 

such time I,e shall be ;m> idJ d -Jx^rt fo. service until after 

and ^ nrz;L’rt'::^ “ r 

5SSS='?r=H;£=S 

p~;— 

inclusive, of ti.is Section nh n, ^ subdivisions 2 to 15 

of tile supeiAising and ’teachhig*" smV!hal|‘res,drinliL7"d ^d 
accordance uith Section -183 of these Bv-I aus- uhil ! *" 

attendance of one serving as a regular subs;it:te ^hall m ult inTahrv^der' 
t.on m accordance with Section 184 of these By-Laws. ^ 

and supers^ 

accordance with the provisions of this s.ib dis isio„ sh n ^ ^ 

n tne principal a..d.or other responsil le oflici‘ l. s . 
cxcLsablt ander the Bylaws of the Board of KH...-..- • ?' ' •■ 

the payroll, and the application shall be placed in the i!i P • 1 ^" r 
file. (As amended July 27 1961 ) * I'ltnals school 

■eSc :!::z t::!:rzr!,::z:'^ZT'‘ 

application, as follows: (1) In the ca e , f 
Supcrin,™,,,„, ScH™,!,,. ,2, in ,hc Z , LoZTnd 'o' 
om the associate supenntendem in charge; (3) in the case of an 


DEFENDANT'S 
exhibit VI 
ON MOTION 
FOR 

SUMMARY 

JUDGMENT 






69 




^iMant to principal or a teacher, from the assistant superintendent 
ri,. superintendent is assigned, from the asso- 

c ate superintendent in charge. Permission si,all be granted for no, 

obsenar " days m any school year. .\ report of the results of the 
obsersation of the svork of the srhoojs or activities visited shall be 

assistln?*'"" g'^an'ins such permission. The 

a««t^t superintendent shall report each month to the associate super- 
intcndent in charge of the number of teachers c.xcused ^ 

at the funeral of an associate 
iCnT'^, shall have been granted by the assistant super' 

intendent or the associate superintendent. ^ 

Fdnrlr account of the rcquiieincnts of the Board of 

of the Bo 1 ? ‘hereof, of the Superintendent of Schools, 

of the Board of Superintendents or of the Board of Examiners 

(d) Absence on account of attendance at court or before any 
public board, commission or officer on business of the Board d 

teacher’"' - a uitnes, in a case in whkh th^ 

teacher or anyone related to the teacher in any wav has no financial 

thc^teache • '"‘.""h ‘‘“h" directly or indirectly and where 

c teacher s ..ttcndance ,s not rcouired as a result o any employment, 
oo up. tio.i cr voluntar)- act on the part of the teacher ^ ^ 

of thislcttm""' >5 

with on account of military or naval d ity in accordance 

d New York.""""^' ^ 'ho State 

(/2) Entrance into the military service shall be considered leave 

pro:lTo"'f "■ sen i:: unTds 

v^d Rt t « othenvise pro- 

dcd. R gular substitute personnel are not included within the pro- 

4,*'l963) amended Nov. 26, 1963; elf. Sept. 

of eitmortlimr T one-half day, on account 

of extraordin.r: dahy in transportation, provided the absence shall 

have been c.xc ed for less than one-half dav by the assi^fint sui^r 

mtendent or the associate suiierintendent. The Superintmdenrof 

than ,ISO dass, on account of extraordinar>- d.lay in trans,>ortation. 

Absence on account of compliance with quarantine reeula- 
lations of pub ic health officer or of a depanment , f he.dth provided 
a certificate shall have been secured from a jiublic health of^rer or a 
department o health showing the duration of period of qurn.ine 
With the initial and terminal dates. 







the ri? ir" '■" •»“' immediate family, absence on 

calrnri A T "“• •’‘‘'•iod of three 

The •••^'^ T ‘ fo>'o"iog the day of deatli shall be excused, 
c mi.ncdi.atc family ’ includes a parent, child, hi other, sister, grand- 

The de'f r "T " '-“^‘^hold. -I he relationship d 

of the funeral, shall be shoun in the application. In addition thereto 
the Supenmendent of Schools shall have the po-.scr to excuse die 
absence of a teacher ui.h pay beyond the time allueved by the By. 
aws when such absence is necessary because of attendance at d.e 
funeral of a relative iii the; immediate family. 

^'tendance at 'the 

111 sis,er-in-Iaw. or son-in-law or daughter- 

n-lau, or niece or ne phew, or aunt or uncle who is not a memL of 
the immediate household. memoer oi 

(k) Absence for the observance of religious holy davs and anv 
sence for juiy duty shall not he rega.ded as absence 'from duty 
ut as non-attendance. Except as provided in Section 483 of these 
By-Lasss. for such non-attendance theie shall be tlcduc. d from 

school C^ay of such non-attendance, provided, hosvever 

luenl "I”'*" ‘I the salars of the non-' 

attendant be greater than onc-tssents-fifth of a month’s salary for each 

day of such non-attendance. A teacher ssho intends to be^uch non¬ 
attendant shall give to the principal of the school at least tsvo days’ 
notice, m writing, of such proposed non-attendane.. The provi,rons 
f this clause shall apply only to jierson. etnjiloycd on an anmial basis 
rhe pros.sions for salary deduction herein contained aic not applic- 
ablc to regular substitute personnel. As to regular substitute personnel 
«lar,. deduction hereunriei for each das of non-attendance shill be 
adc at the rates provided m .Section 481 of these By-Lass, oi at a 
ate no greater than the minimum pay of a substitute, sshickder is 
losver. (As amended July 27, 1961; .\ov. 26, 1063, eff. Sept. 4. 1«'63.) 

as such ‘I' shall be reportcid 

teacher considered in determining the ratings of 


(m) Absence to receive a degree, to attend graduation of a son 
daughter, husband or ssife ma- be excused with pay foi one day with 

U hcre the deg.ee to be conf. rr. J or the graduation ex. „ ises to be 
held are at a place remote from the City of .New Voik, n.cessitating 
travel on schoed day, to and froni such iila. c, prior to and follosving 
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the day on whicJi the excrciseii arc )uld, not more than two additional 
days of absence may l)e excused with pay; provided, however, that if 
the total absence is to be for more titan one day, prior approval by 
tlic principal, the assistant superintendent and the Associate Superin- 
tend in Charge of Personnel nnist be obtained. In no case shall an\ 
ineniber of the teaching and siipersisory staff, ct al, be e.\cuscd for 
mote than three successive calendar days. A sultsiitutc may be em¬ 
ployed for absences under this paragraph only with the jjcrinission of 
the Superintendent of Schools. (As amended Dec. 22, 1960 eff 
Feb. 1, 1961.) 

3. Absence from duty due to personal illness on the part of a member 
of the teaching, supei vi>ory staff or attendance staff under regular appoint¬ 
ment sliall be subject to the provisions enumerated hereinbclow. This 
subdivision is not applicable to regular substitute personnel whose absence 
shall be subject to salary deduction pursuant to piovisions of Section 484 
of these By-Laws. 

(a) Absence from duty due to personal illness on the part of a 
member of the teaching, supervisory staff or attendance staff may be 
excused with pay for ten school days jicr school year. 

(fc) Lnused allowance of days for absence from duty due to 
personal illness in any school year shall be cumulative and available 
for future I'-.c to a maximum of 200 days. A member of the adinin- 
J^tra ive St* T serving on an annual salary under appointment by th; 

J of Education who is appjinted to the teacl ii.g and supervisim, 
staff, including school secretarial scrsice and attendance staff, shall 
be permitted to transfer his unused sick leave allowance, up to a 
maximum of 199 days. 

(c) All apjilications for e.\cu-e with pay of absence due to 
personal illness filed by members of the teaching or supervisory staff 
whose absence does not exceed ten consecutive school days, and which 
arc ajrproved by the principal, shall be placed in the individual’s 
school file. The absence will be noted on the payroll but no deduction 
will be m; de unless the individu.d has used up his or her accumulated 
absence rtsi ive. A teacher, whose ajiplication under this paragraph 
has been disapproved by his or her princijial, shall have the right to 
refer the rn.-<ttcr to the appropriate assistant sur/erimendent for his 
adjudication, provid'-d such referral is made in wiiting not later than 
10 days after disapproval by the principal. (As amended July 27, 
1961.) ' 

{d) ApjOlications for excuse with pay for absence due to (kt- 
sonal illnes' bi excess of ten consecutive school days in a school year 
.shall be forwarded to the .School Medical Director. If ajiproved the 
application* will be returned to the school so tF,at payment can be 
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rwdc unl„, ,hc individual l,„ „^d up his or hr, accu.nul.-urd absence 

scTJ^ fil, ">'u be placed in ,hc individual’s 

school file. (As amended Julv 27, 1961.) 

ScHoIn detennined by the Superintendent of 

Scht^ls, appI,cat,ons for excuse of absence under this subdivi,ion In 
e form prescribed by him, sliall be made as soon as po-.ible after’the 
carnation of absence, but net later than thirty calendar dayl follosv- 
mg such tcmi;na!ion of absence. 

sonal illness must be accompanied by a certificate of a phvsirian or 
other doctor as provided herein, duly licensed in the S^at'e of New 
or in the state where the applicant resides. Cenificates niav also 
be accepted from osteopaths; from dentists or podiatrists whe” 
appropri^ate and within their professional spheres of rompetenl-e and 
from Christian Science practitioners listed in the olTieial Christian 

.%! J.“!26a%3 , J“'>' 

nro ^ ■" recpiiremru of said certificate 

proMded that no more than three such ab,ences mav be consecuti e’ 
The Superintendent of Schools may at anv time under speciardreum 
stances suspend the application of the jirovision for excuse of absence 

he Board of Education as to his action in the matter at the next succeed 

rT^C’r.963.r 

(g) In the case of long term illness extending fioin one calendar 
month into another, a teacher, supe,visor or member of the attendance 
staff may apply at the clo^e of each calendar month during the period 

ness, for excuse with pay for absence due to personal il'ness. 

(h) In the case of absence from duty due to personal illness on 

fileVT- M '"'•.7" staff, applications shall be 

filed onginally svith the di.-trict supervising attetidance officer and 

shall be processed in accordance with regulations to be i^surd bv the 
Superintendent of Sd.iok These regulations shall a, far as po-'siblT 
parallel the provision, stated in fc), fd), (e). (/), 

and such regulations as the Suiierinu ndent of .SrhcKils mav issue v itii 

respect to absence of members of the teaching and superdvoiv staff 

on .h ■ ^'^'"■'■m-ni leave of absence with full pay • 

staff u"nd7"r.1 I """ ’‘ ‘fl-. or atteiid.-mce 

«aff und r regular appointnient. who is a tumnber of the Teachers- I<e,i„- 

ment System ana who will eligible for se.^ice retirement upon coinple- 
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lc,vc. shall bo subject to the provision, enumerated 
heron below: (As amended Xov. 22, 1960.) 

nn ,h‘ •‘•"‘'■e of absence with full pay shall be granted 

e basis of one hall of the accumulated unused sick leave up to a 
^ximum of one school term, or the equivalent number of Tchool 

sch^l iTu equivalent number of 

Kh^l days thereof, shall be defined a, five calendar scliool months 
exclusive of July and August. ’ 

2. A reurement leave of absence shall be terminated when- 

T« 1 ^ . D ai^i>lication with the 

Teachers Retirement System for immediate retirement- 

(b) a mcniber on such leave files an application with the Asso- 

sutemt‘*rr"”“'" Personnel for rein- 

Statement to active scr\*icc; 

. •* to the Aaocialc Super- 

mtrndrm m Charge ol ,he Divirion of Perrounel tor excur. of absem. 

eaeure ofar’"' Pt»''<<«' wrh applie.„ior, for 

of Ure Board r^ra’ir ' "> 

who^e ^ "'ho has been on retirement leave of absenee and 

InsM r‘ '■ “ ■'t' '"»l occumulated 

n^mi^n''^,' r “hit P0> osving ,o personal ill- 

o- t " "t "tS tlto period 

Krtice, in the Board of Education of the City of Xcw York 

whofsnn^ ,“'”'“““t ^ '"'P'fVtti io the place of any member 

Who IS on reurement leave of abicncc. 

6. Application for retirement leave of absence shall be made to 

« leas'tT*' of the Division of Personnel 

at least one month prior to the initi.,! date of the requested absence 

4 Absenerf" ^i! amended June 23, 1960.) 

4. Absence from duty on the part of principals, teachers and other 

assistants (e.vcept teach -rs of special branches) in scho;b to whLh assilm 
of^cseBs La'r" Section -ll, subdivision 3 

a reasonable penod, m whole or in part, by the Su,ierintcndcnt of Schr^tb 
^^^il'a^ts iriud“‘^' r ^"‘‘7 and otli. r 

u.thout pay by the associate superintendent in charge, subject also to • 
(AZ::dtrXu7r2l “ s-pcrinmndv... u, srhuoh. 
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the ronsons therefor in r-i« j r • “ absence, and 

cS:r«. t :sr;,;;i:^ 

shal! then be forwarded to the^ofl l ' r applications 

appro\ al or disai.proval Onl * the As^stant SuperintincJent for 

inlendent to the Ofiice of ilie v Assistant Super- 

Po™n„,]. Th“ca,,p"vrf J n'k’""’" » Ch:„g, 

nent in the tcachci', fiic Rcpjl ^ *'^*“^*d to the j-nneipal for place* 
mthottt lot. of p„. L;I.„„dc7 e" ’ ‘"'“n I" 

(Asamended Sfnn 2f, 1960) * P‘J’'°^'*dcd in this section. 

.caclfets'^orhrLict^Mhrnlf^ ‘■’I “> 

. per diem „ per scion rates are pros ideti i’n " ^ 

of c^cnr?:.ifhr'rt"' n,r'o '’'’ “ *'»"• 'oaves 

supervising stafT for a fJeriod jf .hVorrear” oTr!^" t 

restoration of health or for o.t, ' • r purpose of study, 

absence so grantc7.hall b "r All leave, ^ 

of Schools t? the Auditor bT" the Superintendent 

-bsc^uentchangeinatern.ina.d.::rsh:- 

be Januao'''3]st‘^‘or June" .^OtrLcavrof'^ib ^ ‘''f 

be granted and accepted upon the condition that^f^r "hr ‘ 

period immediately following the school year in s I . ^ T*"" 

«i.Hont pa,, ssas prantenf; I 

c:::::t;::^^.7crdT;ir''’-”'''’ - 

strvice since lheZ‘tmm, r7aitin'n"",^rM'',or tltieh"" 

s:; t'ia^;t*tni:“ ?t ^ ^ 

resent the nutnh rfZIf s ,, “h rr7r"“‘','"“ ' "P' 

:.f,n;7?dar..sir:h7 
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7a. A member of the teaching and $upcr\ ising staff who lias ex¬ 
hausted the number of days accumulated to his credit for excuse of absence 
with pay, owing to personal illness, and who, in the ojrinion of the Medical 
Durcau of the Board of Education, will not be able to return to full service 
within one calendar month from the date the reserve is exhausted, shall 
be declared by the Superintendent of Schools in the status of an inactive 
emj)loyec without pay. Such employee shall immediately apply for and 
accept a leave of absence without pay for restoration of health. The expiry 
date of leave of absence without jiay shall be January 31st or June 30th. 
Such inactive status and such leave of absence without pay shall take effect 
one calendar month from the date the reserve is exhausted. If the employee 
is unable to resume full service on the expiry date of the leave of absence 
without pay, the Superintendent of Schools shall continue such status, and 
such employee shall immediately apply for and accept a further leave of 
absence without pay for the current school term. Such status and such 
leave of alisence without pay may be terminated at any time by the Super¬ 
intendent of Schools upon the recommendation of the Medical Bureau of 
the Board of Education. 

Failure by an employee to apply for and accept a leave of absence 
without pay in accordance with the provisions of this Section or to comply 
with any of the pertinent regulations shall be deemed neglect of duty and 
an act of insubordination. 

Such inactive status and any such leave of .j?)s- ce wieliout pay shall 
be granted and accepted subject to the conditions described in subdivision 
7 supra. 

8 . 1 he Superintendent of Schools may, upon application, grant leaves 
of absence with or without loss of pay and, in the case of leaves of absence 
without loss of pay, with or without expenses, to members of the teaching 
and supi rv'ising staff and to attendance officers for the purpose of attending 
conferences, meetings or conventions, and such leaves of absence so granted 
s*'all be rejjortf.d by him to the Board of Education at its next regular 
meeting. (As amended Dec. 22, 1%0, eff. Feb. I, 1961.) 

9. Under regulations approved by the Board of Ecucation, the 
Superintendent of Schools may grant, except to personnel sei ing as sub¬ 
stitutes, regular or other than regular, sabbatical leaves of .••bscnce with 
pay for six months, covering a peiKxi from August I to Jamu 7 31, inclu¬ 
sive, or frr>m Febiuary 1 to July 31, inclusive, to superintendenu, examiners, 
director... assistant directors, teachers, attendance teachers, attendance of¬ 
ficers, a-sistant attendance officers, library assistants, laboratory assistants, 
placement and investigation assistants, school secretaries and supervisors in 
the public clay schools, on 'iir contlition that there shall be deducted from 
the salary of each peison to shorn such Icavr is granted, a jKrrentage sub¬ 
stantially ecjuivalent to the ratio which tlie average rate of salaiy of regular 
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substitute tcaclicrs, substituic library assistants, substitute laborator)’ as¬ 
sistants, substitute placement aiuJ investigation tissisiatits anti substitute 
school secretaiies for the appropiiate year, multiplied by the number of 
persons granted such leas’cs (luring said year, bears to the aggregate gross 
salaries of all sujrerintcndents, exaniiners, diiectors, assistant directors, 
teachers, library as^istants, labot.itoiy assistants, jrlatcrncnt atui investigation 
assistants, school secretaries and supervisors to whom such leave have been 
granted during said year. 

Sabbatical leaves may be ttrininated the Superintendent of Schools 
prior to the initially established expiration dates thereof. In the event a 
sabbatical leave is terminated jnior to the initially establi'-hed expiration 
date, the total deductions from the salaiy of the superintendent, examiner, 
director, assistant director, teacher, libraiy assi>tant, laboratory assistant, 
placement and inv('stigation assistant, school secretary or supervisor whose 
leave is so terminated shall be ascertained bv: 

(1) Apjjlying the j)orccntage described above to his gross 
monthly salaiy for the period of absence during the school term under 
such leave, and in addition thereto 

(2) A deduction e(]ual to 1/5 of the amount computed under 
paragraph (I), for each month of absence, or major fraction thereof, 
during the school term under such leave. - 

The deductions described under paragiaphs (1) and (2) are for 
the purpose of providing too compensation nt uired to be paid as vacation 
pay to <t regular substitu.e teacher, pursuant to Section 484 of these 
By-Laws. 

Sabbatical leaves of absence with pay may be cancelled by the Super¬ 
intendent of Schools when h; apjjlication foi cancellation is received prior 
to the first school day of the period of such leave. (As amended March 
27, 1963.) 

10. The princijial of each sch(X)l shall report to the assistant super¬ 
intendent, or, if no a.'^sistant superintendent is assigned, to the associate 
superintendent in charge, all teachers and other assistants (except teachers 
of special branches) absent fioni school for a pc’iod of ten school days 
without leave, with a statement of the ascertained or probable cause of 
such absence, and its probable duration. The principal shall continue to 
report on each absent tea'hcr or assistant fortnightly after the date of 
his first rej>ort. I he principal shall give irriinidiatc notification in svriting 
of the return to duty of a tcachfr or assist.nnt s-lio has been re|)orted by 
him in accordance svith the jirovisions of this iubaivision. Absence of a 
principal or teacher in charge shall Ise rt*pofted by the acting piincipal or 
acting teacher in charge. 

11. The assistant superintendent shall take all proper stej), to secure 
the return to service, or tne elimination from the service, ejf t(;achcrs and 
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others under his supervision absent without adequate cause. lie shall 
report to the Assr .itc Superintendent in Charge of Teacher Training 
and Personnel and to the division sujKiintcndent all eases of principals, 
teachers and other assistants reported as absent from duty for causes other 
than personal illness for a period of ten school days without leave, with 
a statement as to what steps have been taken by him in each case, and 
his rcconunendation. He shall continue to make report and recommenda¬ 
tion fortnightly thereafter upon each such case until ilic principal, teacher 
or assistant has returned to service or until final disposition has been made 
of the ease. The assistant superintendent shall report to the Associate Super¬ 
intendent in Charge of Teacher Training and Personnel and to the School 
Medical Director all eases of principals, teachers and other assistants 
reported as absent from duty for personal illness for a period of more than 
ten consecutive school days without leave. He shall continue to make 
report thereafter upon each such ease, and at such times and in such 
manner as may be determined by the Superintendent of Schooks, until the 
principal, teacher or other assistant has returned to service or until other 
final disposition has been made of the ease. Copies of the reports of the 
assistant superintendent shall be forwarded to the local school board. The 
provisions of this subdivision shall not be construed as abrogating the 
authority of the Superintendent of Schools to terminate the services of 
tegular substitute personnel at any time. 

12. The School Medical Director, after investigation, shall make to 
the Associate Superintendent in Charge of Teacher I'nining Si.d Personnel 
such rejxnts as he may deem projxr or as may br ret cited L/ such asso¬ 
ciate superintendent, with reference to the cas'.» of db-^ncs because of per¬ 
sonal illness reponed to him in accordance with subdivision 11 of this 
Section. 

The Associate Superintendent in Charge of Teacher Training and 
Personnel shall take such action as he may deem proper and as may be 
authorized by the Superintendent of Schools on the eases reported to him. 
He shall make monthly report to the Superintendent of Schools for trans¬ 
mission to the Board of Education on all eases of continuous absence from 
duty without leave for a period aggregating thirty days for causes other 
than personal illness, and on all cases of continuous abse ic: from duty 
without leave for a period aggregating sixty days because of personal 
illness. 

13. The Superintendent of Schools shall establish regul.-tions which 
shall apply to teachers of special branches the method of repor and follow¬ 
up of absence embodied in subdivisions 10, 11 and 12 of this Section. 

14. Except with the approval of the Superintendent of Schools, mem¬ 
bers of the teaching and supervising staff and examiners who are obliged to 
be absent from duty on 'ccount of illness shall not go to places remote 
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froMj tlu-ir places of abode in the Ciiv of V«.. \- i • ... 

nZir/,,';"; s'r; -r"" 

^ m-n. ia,„tac,oo' >o ll.o Schoo] .\lr<Jk.,l Dir«.or ol .h. 

"’.h'rZ'r T " >>'Z..'Z:Lzrrz.:';s 

mission to^the President, (As a.ncnd7d"?cc;i2T\D^O.^rF^r^ 

Rv I • granted a leave of absence under this section of the 

-U o/ .he S„pe„„,e,.de„. or'schi.MSuZ'^e 
LEA\ ES OF ABSENCE FOR 3IATEICMTY AND aifLD CARE 

in th! 7 ^'T «on-rcgu!ar employee 

for a ira'^e o7ab ' she shall apply 

lor a leave of absence for the purpose of maternitv and child care The 

de,c „ ,he leave shall he ,e. as follosvss Ei;he, U) .h.Zplo™ 

ma) go on leave of absence status forthwith; or (b) after a physical 

iphcaoi s phjsi.san, ,t approved by ,he Din-c.or o< ,hs .Medical SlalT 

i\,ro:i" ::5:rs:::irr',:. zr" 
r'ZeZT*-iXtdZid 

cart leave. The inuial dale of ihe le«ive shill fhr.r» k * • • 

;vi.h paragraph 1 a.a.ve, Ilo,sever, 1 , shall be ,he du.y o ,heTe“her"“ 
.oforn, she principal of her school of her psospccsive leave a Z" ° 
posvDc, so that appropnate arrangements in the school organization may 
be made before the opening of schobl. 

3. In the case- of regular and non-regular mernUrs of the teachintr 
nd sui^rvising staff, said leave for maternity and child care shall be for 

th^Tt 1 h V"*'' Jterm following 

the dsite of such leave, c.xcept that a person on such leaw shall have the 

right to app y for tennination of such leave at any time after the hirth 

of hcT child, p.ovided the applicant's physician certifies that the appli 

cant IS in good physical condition and that the School .'.f.died Director 
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HlKC: S<)6-6P$0-I>2 

2 ^ I 


r\' 


BOARD OF COUCATION 
OF TME CITY OF .■itiW YORK 
orricc or pkrsonnel 
MEDICAL DIVISION 
6 i COURT STREET 
BROOKLYN, N. V. I 1201 


I^iir-:.r.UVJL_3-3.C 7 


4C2 MCO - 39 ^AOS - 7-6« 


Very truly yours, 


Sidney Lribouitt, M.D. 
K^?dickl Director 


*1^- 




--< •/ 'f 
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. . - O ^ « X , 


h.lai:g 


co/.riD o j i':ouc'‘.>v:oN- 

n;o Cll/ ©r Vurit 
r.cport o/ tie ESUIwJ. DmSIOiV 


_. 7 / 7/70 

Date___ 

:>: .!■ ADDRE3S„ -YOtll r.d. ,r0i*.HiIl3 


ABSENT SINCE._ 


.*1 {*)>!>■ •• J^w2’*C?«VO "TTCCiS* VO *0*^ *'*;iQ*^* ^‘•y 


DEFENDANT'S EXHBIT VIII ON MOTION FOR 
- _SUMMARY JUDGMENT 


In r.:;cor:»dAncc c '■'• ••“•'rjct •Tr-n-! '-’'r, a.., w._ 

Oonchoi' \;as callod 

■T^r -!-*-'■*I'-cr* j,n ics a-icCacoJ. Divicicn to evaiuato 

bcliavioi> ropo-tcd by hci- IVlr-sipnl. v^--.uaco 


ccui’cl i3 poo 2 », Clio ic ci:pj.ociVo end iripiil-ivo. 


COM.MEN’DATION 


1. Not fie Qt p-occat rci-* toacMns duty. 

2, Lonvo cr Abccnco Toi’ pupiioco or health 
ir;provce:3nt till Juno 3D, 1971* 


SLzlIPjr 


'-•■>r-. .r-MlO* 5 «. 7 -(C 






SiONt.y Li r,\viT 2 , ^^.D, 
Mcdicu. Director 


i> ^ 











CLr:::rr: rcv.-nan/ rrancino 

rcjzz C 7 BirsTi-j 10/30/23 

TiGB! -;7 - 0 

D^T3 ic/26/7P 


\.'AIS, Rorcchwch, •Hh’Z, Pi^jirc Drawing 


EMANUEL FISHER, Ph. O 
CLINICAL PEYCHOLOOIST 
• 30 FIFTH AVCNUC 

NEW YORK. N. Y. I OOt I 

ORamsmcv 3 *S 620 


DEFENDANT ’ S EXHIBIT IX .ON 


A chcorrul, c:<pansive, outgoing iniivicJual, Kies N. v/as auIIv copporativG 
ai'.d rcaponsivvi in the testing. 

Hess xI. aclrlcvccl a full-ccalo IQ of 115: verbal 125/ porlorr.iance 100. rotentia 
captJblc Ol functioning \/all v;ithin tba superior rar.gC/ anci even in the very 
So.pcr,:.or range in sone areas/ a co.'.LJination of ccprocsion/ anxiety and self** 
j.n,’ol/o...ent tends to rcauco Hass H's intellcctur.l efficiency. She does best 
in tbosa areas in w’nich social stni.crture and convention provide the essential 
guis^olines for feeling/ thought and behavior. VincrO/ hov/evor/ individual 
lniui>icive is roquirdd to deal \:it.i novel/ cor.'.plo;: ai*.d dynariic situations 
involving abstraction or interpersonal relations/ she porforris less ccrpetontly 

* t 

Dauiically, Miss M cnergas as a EOTna-.:hat egocentric individual v/ho is 
energetically and e:.pa -ujava ”.y involvyd in ai*,d coEoaittec. to a rather hedcnictic 
life. Kicro is no test-cvidenca of any thought or affect disorder. 

Area tlic depression ana aracicty noted above there is no evidence of any 
°^'d'*-'-icant neurotic syr;rto.v,atology. Hiat V7e do have evidence for is a 
SuCiolo characccrological integration of a 6C..iouhat iiarcissistic and hcccnictic 
nature. 


Cocauso she is an energetic individual/ I-tLss is llJtcly to cone across to 
^ aggressive and cccwativa. 7votually/ this iaiprcssion grows out of 









n/ Il'raucir.a 


Page 
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!; 21 - tsndency to be broad raid ccipanaivo in the c:<orcsclon of rx>od, thought or 
r.r.::uloc. t-uo content of l-.cr noeds, theughta end iir.oulscs ore not at any point 
.oatil.-i or aggressive. ;;t v;oret, cho right be undorstood to be relatively 
.r.sencativo to ethers bccauso of her naive self-involveracnt. nt beet, she 

lagnt be unaerstood to be neroly c;:ceasively self-vioccrtivo, 

* # 

Ln l:er coalings \;ith life and v.lth peopla. Kiss K is motivated by a relatively 
:n.ophisti=atcd conventionality. Kor’ defiiiitions of right and i.rong, of apnro- 
:r:.r.te goals in life, of the relationship between people generally and the 
ones cpccirically are highly forral, conventional emd scr.ox/hat ror'seitic find 
•;ntl~.ontnl. she tends to adhere ratr.or rigidly 'to tlieso notions and to have 
ii-r;.OT.lty xn being floxiblo in adapting her thirJ:ing and responses to the 
..i.tir.g nuances of real cituatlciu: and real relationships. This rigidity 
cgsfr.ar v/ith l.or diaractcrlstic tactlessness adds to tlie irrpression of 
c hatlvcneas. rnero is notlilng to indicate fact her pa--ticn; ax \/ay of 
a .C 2 ivi:vj c:vd evaluating situations rrrd roiationsliipa is in any way patlxolojical 
-• U.at she in unable to function alongsida of and cooperatively x/ltli otliors. 
a a matter or fact, tlie more structured ar*d convention a oitaation might be, the 
j.e e_iOctiveiy might sna be cztpectod to function. 

.are xs no indication tint Kiss ‘.I is in any way incapacitated by psychological 
-■;rxciutics x.-hxc.i rc;:airo treatment, li-.cro aro, also no test indi cations tlr.t 
-::o :i is in ai-.y way incapable of performing any occapatioixal tash \;hatsocvcr for 


--cli sh.o is cpaalificd by training and experience. 








Fccicriitioii of T'ci^clicrs /■ v^■'■ '■ '^ 

)CAL 2 • A.^:I■ UICAX FEDJIRATIOX OF TEACHERS. APL-CIO ^‘'‘^ '1> 

AOTUlrd ..i.N N.w Vo.k i..,. AFL-CIO. N.w Ve,k CUr C.«.rJ UU., CouDciL 

t*ut..r. Sill. r<dcr.iKHi ol Tcwhcf, <-oun«ii. ^ 


' ^ 260 Park Avenue South 

,/ New York, X. Y. 10010 

r'' SPring 7-7300 


DEFENDANT'S EXHIBIT X ON MOTION 
FOR SUMMARY JUDGMENT • ' 


October 19, 1970 


Dr. Sidney Leibowitz 

Medical Division 

Boafd of Education 

65 Court Street ' , . 

Brooklyn, New York 11201 ' - 

Dear Dr. Leibowitz: 

Enclosed is a copy of the request of Miss Francine Newman 
for her medical report to be sent to her physician. The 
report from your office was dated July 7, 1970.- 

Your personal attention in expediting this matter will be 
appieciated. 

Sincerely, 

® Field Representative 


end. 













106-48 - 70th Road 
Jorost 

September 4, 197o 


! 


DEFENDANT'S EXHIBIT XI ON 
motion for summary JlJTY-.MrvT 


Theodore H. Lang 

Brooklyn, New York 11201 

Doer Dr. Lang: , . • 

Upon recolot rtf . . 

placed me bn a 

through Juno JO, 197 ^ j vi-h r ^^om September 11, 1970 

the 7 .g reement. ^ vic.ee xn Article IV f 21 of 


The physician I have selected is: 


Dr.. A 1 Va licenti 

- 7Sth Street 
Jackson Heights, New York 
Phone HG72-2666 


request that 


my 


rteaxcal report be sent trt % ■ ■ 

sent to him immediately. 


. - X/iT/7JCG, 

leave, j ll pe c^t"" ThJ't''I cttul'lt^'' sick 

^dvxse as to what procedures are nr entitled. Please 
to receive the proper re-i-nertt in order for me 

p'i'rt^^ P^°<=^odures are common plac" when one 

Personnel through its Nodical nil''- ' ■ Division of 

inc ' myself o-'cc^d "o declare 

inconvenience. * ^^mpensation without undue 


Sincerely, 


Francine Newman 
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Novombei' 19, 1970" 


Dr. Sidney Liebowitz 
Director Medical Division 

65 Court Street DEFENDANT'S EXHIBIT XII ON 

Brooklyn, New York MOTION FOR SUMMARY JUDGMENT 

Dear Dr. Liebowitz: 

early February of 1970 and subsequent thereto, I have been 
called for a series of medical examinations. I reported for all of these 
examinations. 

On several occasions, I have requested that the medical report 
be s^t to my physician. All of my requests have yet to be responded 
2“ November 19th, I was informed by Dr. Pool that the reason 
that the report was not forthcoming was that all of my requests were 
improper. I have since inquired of Dr. Pool as to what would bo the 
proper request. Pursuant to Article IV f 21, I hereby request that 
you forward a medical report to Dr. Albert Valicenti, M.D. - 37-39 
75th Street - Jackson Heights, Queens 11372. 

Please consj*. ei tiiis letter my formal release to forward the 
report to Dr. ValicenU. 

I should hope that this request is now properly in order and that 
you honor this request as expeditiously as possible. 



Sincerely, 

Fi*ancine Newmai^^ 

File 144709 ' ' 


FN/bjt 

The reference to Article IV f 21 is to the collective bargaining 
agreement between the Board of Education and the United Federation of Teacher 
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^cccsibor 1 , 1970 


DEFENDANT'S EXHIBIT XIII ON 
MOTION FOR S UMMARY JUDGMENT 


f-39 - 75uh Stioet 

*. .i., • 

Soar Valiconti: 

Hias^ Fivr^pino i?'or.-L:n'"*t2v;'-o* 
•cior» Iiaai'-v. ios,ya is ctncomin^ 

'-—-o -o..^ you, 

^ixs oca^J'CT* . . ’■ 

virion Fcbruar-y 13 -isdical Di- 

:-ullan; or. .’’pychiotrlc cL- 

imo^ccmou O-C on .-.orii 1 ~ cDotias 

or 00 c::c:.:inat:icr.r r-- ^ consonoua 

ordol-- charac tori red ciic- 

o^:piozlvo i-'->c'''■ laci: 01’ in- 

Psirod ho.-, ability iS- 

i iiOt* ciut;Loc, 

to a hcaia; loava 

nodical oaro ti i^ro'o ==o;c 

A-'- -..a. w 3 ua tup • 

v/o tjTU 3 t th ^ ~ 

service to you in \cLi'oti--“;^i‘''"°''‘ 


Very timly ycura. 


SxC^Oy 


:al Liroctor 


Z. ,\ ///r^pp-. /y 


SL:IfP;r,i2 
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ORC H. LANG 
»«;rciiiNTCNoc*«r 

‘ ROSCNOCAC 
:< H. WILLIAMS 
SU^CHINTCNOCMT* % 


BOARD OF EDUCATION OF TMC CITY OF NEW YORK 

•8 COURT STRCCT. OROOKLYN. NtW YORK 11201 

Oftjce or PcRsoNNCL 


WILLIAM FORST 
lORO MOLMCCRO 
HARRY MILLCR 
•^AOCLISt M. MORRISSCT 
AAHATAKT AOHIMIkTHATivc eiaccT«aa 


November 25, 1970 


Kiss Francino Newman DEFENDANT'S EXHIBIT XV ON 

105-48 70th Road , MOTION FOR SUMMARY JUDGMENT 

Forest Hills, New York 

Dear Kiss Newman: , • 

your requ«rforand^hoc Jeview^ °Yfu‘'were ^^0 concerning 

of placed on an involuntary leave 

“ s :=■•= 

ihe Contract states that a teacher Is ^ j 

when the recommendation of the Medical Diviiicn lit JesuUed ill 

"fl) Placement of the teacher oa a leave of asence without 
pay for more tnan 3 months. 

CM,„ ^1’.,“° I-=onardis contended chet tho intent of Article IV F 21 

order Wnerthr^eacher irffjeeftrtJkraT‘‘'V°' “ "^"‘“ion ia in 

her wishes. ^ ° “ '“"S':’’/ Period of leave gainst 

Since thire is no payless period involved here and 
Contract is specific in statin/that an ad hoc re^w ^ caUed fL 

rceret^to ^ period of more than three months is involved I 

rc .ret to inform you that you are not entitled to an ad hoc review! 

Very truly yours. 


THnO.OORn II. I^.NC 
Deputy Supcrintcndenc 


THL:BS0;rrw 

cc; Mr, Vito Dc Leonardis, UFT 

y/Ov. Sidney Leibovitz, School Medical Director 










Conference held on Tuesday, December 22, 1970, In Room 811, 
Board of Education, 110 Livingston Street, Brooklyn, New York. 
Irving Robbins, Hearing Officer. 


Present: 


Mrs. Gladys Roth, for the Appellant ^ 
Mr. Vito De Leonardls, for the Appellant 
Dr. Naomi De Sola Pool, Medical Division 
Mr. Walter Krauss, Office of Personnel 
Miss Franclne Newman, Teacher. 


DEFENDANT'S EXHIBIT XVII 
t ON MOTION FOR 

n SUMMARY JUDGMENT 


Origin of the Appeal' 


The United Pgderatlon of Leachers protests that Article 
IV P 21 was violated, In Intent If not In exact terms, when 
the request of Miss Franclne Newman for ad hoc medical committee 
review was denied. 

This article reads In pertinent part: 

"A regular teacher shall have the right to 
an Independent evaluation by an ad hoc committee 
of physicians If the finding of the Medical 
Division to the Superintendent has resulted In: 

(1) placement of the teacher on a leave of 
absence without pay for more than three months, 
or (2) termination of the teacher's services, 
or (3) a recommendation for disability retirement." 

"The ad hoc committee shall consist of one 
physician selected by the teacher, one physician 
selected by the Board of Education, and a third 
physician selected by the other two physicians.; 
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examination by the Kedlcal Division. Mlsa 
?Q 7 ?“ was placed on an Involuntary medical leave for the 1970- 
1971 school year. Her cumulative absence reserve was larea 
enough at the beginning of the school year to co«? all the 
days of absence that would result. 

+u 5* September the teacher requested review 

DhvslelanB^°^iv,f^^^®^°“ directive by an ad hoc committee of 
So? hf Jn 1 request was denied because the teacher wL 

SSitSSi ® placed on a leave without pay for more than three 
months or In fact for any other period of time. 

Basle of the Anpeo;! 

intAnt The representatives of the Union argue that the 
Agreement was to call for review by an ad hoc 
teacher s request whenever an Involuntary medical 
extended duration. They assert that the Board 
“errow In being based on the accidental 
circumstance that the teacher has a sizable cumulative absence 
r0 80]rv0 • 

2, It Is also contended that the teacher is In fact 
suffering financial hardship In that she Is being required to 
draw upon a reserve that would otherwise be available to her at 
some future time should she then become 111. 

response. It Is pointed out that the Agreement Is 
very specific In Indicating the circumstances under which a request 
committee Is to be granted. The point Is further 
made that there Is no Impropriety in requiring the teacher to draw 

Medical Division has detrmlned that 
sne is 111 and It Is to meet Just such contingencies that the 
absence reserve was created. 

« 

Relevant Considerations 

Involuntary leaves of extL ended duration are not Included 
unless they are also "without pay." No basis Is found for support¬ 
ing the grlevant's contention that the Intention was to Include 
all leaves of considerable length. 




Finding 

The Hearing Officer recommends to the Chancellor that 
the appeal be denied. 


Respectfully,' 

/S/ Irving Robbins 

IRVING ROBBINS 
Hearing Officer 
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VoUnaary Labor Arhitr.-jin .-, u j!.-, ;,;; 
in the ZUtlcr of ti;o Arbiirr.tion f 

t’VTr'T''^ or«rs..,, __ _ J 

I 

( 

il.i- 3v,/\riD OF c-OUCATION OF TUI.’ CLT'j 
(y'aiic Niunbcr: YORK j 


UMT.LO FEDF^\,^TIO^’ OF TrAC.’i M'. ;• 
ai\d 


DEF^DANT^S exhibit XVIII on 
MOTION F OR Sin^RY jupr.MFisrr 


Award of Arhitrator(s) 



Tice ONDht^SICNKO u • I 

accord.ir.ee with tl-.c Arbitration A^rrocircnt env-.-d b f K "1’ ‘designated 

dated September S, I971 " .. ^ above-named Partly = 

and having been duly sworn and having duly I.eard t] 


in 


Award, as follotvs: 


named Parti«, and 
ic proofs and alJcgatiorj of the Parties, 


The Grievance ir, denied. 


n- 


'' / 0 } / 

Jame.-5 C.. hTLY, Arbitrator' 


Dated; September 23 , I971 


COU.STY 07 Suffolk 


es.: 


OS c" ‘ 

/o.-c,o:os To uT«Sr“‘' 

rc«M L|4.AAA.I0M.7.«» V r,f )/^' (: .ori 


- —wvwi,uu;u Ui 

fi > • M-w 

»; Cl'7<.n% Cc •••/ 

’ '1 //.uffh ; i, 11/.’ 


0«7 
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In the Matter of Arbitration between 
UNITED FEDERATION OF TEACHERS 

and 

• 

THE BOARD OF EDUCATION OF THE CITY OF 
NEW YORK . 

-- 



Case No. 1339-0148-71 
Re: Francinc Newman 

DEFENDANT'S EXHIBIT XIX ON 
MOTION FOR SUMMARY JUDGMENT 


In this case the Union cha rges that the Board has acted 
in violation of Article IV-F-21 of the 1969-1972 Agreement 
by its denial of the request of Miss Francine Newman for an 
independent evaluation by an ad hoc corrimittee' pf physicians * 
of the findings of the Medical Division which resulted in 

her on extended leave—of—absence for health reasons. 

In its Demand for Aroitration the Union states the Remedy. 
Sought as: 

A finding that the refusal to grant the griovant herein 
an Ad Hoc Medical Review pursuant to the provisions 
of Article IV-F-21 of the Agreement violates- such 
Agreement." 

In its Brief the Union requests a finding of contract 
. violation and "an order directing that such ad hoc review bo 
conducted at once, and for a further award directing that 
should the ad hoc panel find that Miss Francine Newman should 
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not have been .placed on a leave of absence, that her cunu- 
lative absence bank be restored to the position it was at the 
time of the action of the Medical Division."' (Brief, p. 16) 

The essential facts are not in dispute. As o'f September, 
1970, Miss Newman had been employed as a regular teacher for 
more than 20 years. She had accumulated 200 days in her 
cumulative absence reserve, the maximum allowed under the 
By-Laws of the Board of Education (Section 106-3 (b)). 

Pursuant to a request of her supervisor. Miss Newman was 
examined by the Medical Division some time near the end of 
the 1969-70 school year. It was the recommendation of'the Medical' 
Division that Miss Newman required one year for the restora¬ 
tion of her health. The Office of Personnel approved a leave of 
absence for the following school year, fron Septe.mber 11, 1970 
to June 30, 1971. Miss Newman was placed cn leave for this period, 
during which time she received her regular pay and other con¬ 
tract benefits, aH though em.ployed, drawing on her cumulative 
absence reserve. . • • 

Miss Newman requested an ad hoc medical review of the 
findings of the Medical Division under Article IV-F-21 but 
this request was denied. Thereupon, the Union brought the 
present grievance. 
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Provisions of the Ac?rcon.ont and Dy-Laws 


Article IV-F-21 of the Agrecr^ent provides in part: 

“21. Medical !3eDort and Review . • 

"The report of the "edica'l Division on a 
teacher who was called for ."nedical exai-r.ination 
shall, upon written request of the teacher, be 
sent to the teacher's physician. 

"A regular teacher shall have the right to 
an independent evaluation by an ad hoc committee 
of physicians if the finding of the Medical 
Division to the Superintendent has resulted in: 

(1) placer.ent of the teacher on a l e ave of absence 
vfithout pay for .~ora than rhree rr.onahs , or (a) 
temvination of the teacher's services, or (3) a 
reconroendation for disability retire:tent. 

"A request for an independent evaluation 
of the finding of the Medical Division shall 
be subri\itted in writing by the teacher to the 
Office of Personnel within 5 school days' of 
receipt of notice fro:m the Office of Personnel 
that ho has been placed on leave of absence or 
that his services have been terminated, or 
that he has been recorrjnended for disability 
retirement. 

The ad hoc committee shall consist of 
one physician selected by the teacher, one 
physician selected by the Board of Education, 
and a third physician selected by the other 
two physicians. 

“The findings of the ad hoc committee 
shall be reduced to v/riting and submitted to 
the Superintendent of Schools as an advisory 
opinion." (Emphasis supplied) 

Section 106-3 of the By-Lav/s of the Board of Education 
provides in parti 


"3. Absence from duty duo to personal illness 
on the part of a member of the teaching, supervi¬ 
sory staff or attendance staff under regular ap- 
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P-visicns onu- 


on Absence fro.T. duty due to eorsonal illness 

stiff ''°^=''ing, supervi-' 

^ 31t.e..c.v'i4.ce staff mav be excused with 

pay for ten school cays per scHooi year. 

^ Unused allowance of davs for absence fron 

duty due to personal illness in iny school Illr shill 
be cumulative and available for future use I 
maximum of 200 days." 

I 

Section 106-7-a of the By-Laws provides in part: 

of the teaching and suoervisino 
who has exhausted the number of davs*accumu-^ 
owina credit for excuse of absence with pay, 

rtf illness, and who, in the opinion 

of Education, 

rtirt^rt ? ° return to full service within 

one calendar montn from the date the reserve is 

If slhlli:^ superintendent 

for^an^;,rtJ^\ * employee shall immediately^apply 
for an accept a leave cf ahse.nce without pay for 
estoration of nealth. The expirv date of leave of 
absence without pay shall be January 31st or June 
30th. Such inactive status and such leave of ab- 
month Mihail take effect one calendar 

reserve is exhausted. If 
the employee is unable to resume full serv’ce on 
the expiry date of the leave of absence without 

Illb continue 

^ ^ of^‘?-oyee shall immediately 

apply .or an accept a further leave of absence ^ 

tifand school term. Such sta¬ 

tus and sue., leave of absence v/ithout oay may be 

® Superintinden? of 

School., upon the recoTme.ndation of the Medical 
Bureau of the Board of Education. “^^ical 

employee to apply for and 
eoscncc without pay in accordance 
with the provisions of this Section or to co.^ol^ 
with a.ny iJcrtir.ent regulations shall be dee.med 

neglect of duty ana an act of insubordination." 
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Principal Contention*; 


'I. s 


The Union con 'nds that it was the clear intent 'of 

Article IV-F-21 to provide teachers, faced with financial 

loss through involuntary leave, an opportunity to secure an 

independent review and evaluation of the findings of the 

Board's Medical Division. It was not the intent of. the parties 

» 

to exclude a person from this benefit merely because she was 
able to fall back on other reserves accumulated through faithful 
attendance over the years. By compelling Miss Newman to 
exhaust her accumulated reserve of 200 days, the Union argues, 
the Board has deprived her of the potential right to receive 
100 days' pay when she retires (Article IV-E-^m) . 

/ 

The Board's contention, the Inicn argues, would mean that 
a teacher who has used up her reserves would qualify for the ' . ^ 
ad hoc review, while a teacher who has built up ample reserves 
through faithful attendance, would not qualify. This is 
"obviously contrary to the intent of the parties." (Brief, p. 15) 


In support of these contentions the Un'on cites numerous 
decisions of the courts and the Commissioner of Education in 
recent years which have set aside findings and recommendations 
of the Medical Division, and v/hich have been highly critical of 
such decisions. It was ir. light of-this background, the Union 
argues, that Article IV-F-21 was negotiated, to provide fpr 

I 

independent review of the findings of the Medical Director. 









-c- 


The Board .iiaintains that the r.eaning o£ Article IV-F-21 ' 

IS clear or. its face; that the provision for review'-of the find- 
i.ngs of the Medical Division is strictly limited to specific 
situations, one of which is the placement of a teacher on leave 
of absenoe without nav, that the disti.nction between excused 
leave with pay and leave without pay is recognized in the By-Laws 
-of the Board, which ante-date the Agreement, and which clearly 
contemplate that the status of leave without pay will be granted 
only^after a teacher has exhausted'her accumulated sick leave 
reserve; and that this distinction has been recognised in practice 
and was well known to the Union when this contract provision 
was first introduced in the Agreement effective'July 1 , 1967 . 


D;scussion 


It is the central contention of the Board that a review 
of the findings of the Medical Division is available to the 
teacher who has exhausted her sick leave credits, and is placed 
on leave without pay, but not to the teacher who has built up 
a substantial reserve of accuniulative sick leave c’redits whxch 
she IS now compelled to use for purposes of involuntary sick 
leave. It is the central argument of the Union that this is 
manifestly unfair and contrary to the parties' intent. There is 
an obvious appeal in the argument, on grounds of equity. As 
the parties are well av;arc, however, the Arbitrator is not 
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empowercd to base his decision on what may appear to be 

the fair and equitable .course. He is strictly li*i‘ted to the 

\ 

interpretation and application of the Agreement in accordance 

with its language and manifest intent, 

• • 

The Union's claim has been considered from the stand¬ 
point of the language of the Agreement, the By-Laws, of the Board- 
of Education and the evidence of past practice and bargaining his- 
which might shed light on the intention of the parties. 

It is my conclusion that the claim lacks merit on all of these • 
counts. ' 

# 

The language of the Agreement is plain. •"A regular teacher 
shall have the right to an independent evaluation by an ad hoc 
committee of phys..cians if the finding of the Medical Division to 
the Superintendent has resulted in: ‘ (1) pla cement of the teacher 
on a le ave of absence without oav for more than three months ..."' 
(Emphasis supplied). There is no provision for such evaluation 
in the case of a teacher who is placed on leave of absence with 
pay. 

There is no contention that Miss Newman was, or should 
have been, placed on leave without pay. Nor ^oes the Union 
contest the right of the Board to place her in the status of 
excused absence with pay. "The Union is not, for the purposes 
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of this arbitration, arcjuir.g the iegality of either the 
provisions of. Section 106-7a of the By-Laws or of^the action 

of the Board in compelling Miss Nowmian to exhaust her absence 
reserve bank.” (Bri^f, p. 15)* 

The literal and restrictive construction of Article 
IV-F-21, as argued by the Hoard, finds support in the provisions 
of the By-Laws of the Board of Education, quoted above. The 
basic provision for the accumulation of sick leave is set 
forth in Section 106-3. Section 106-7a is addressed to the 
situation of a teacher who is placed on involuntary leave of 
absence as a result of findings of the Medical Division. It 
carries the clear implication that, to the extent that’accumu- 
lated sick leave credits are available to the teacher, they 
will be used for this purpose and that the teacher v/ill only 
be placed in the status of leave wit! oui. i ay when such accamu- 
lated reserves have been exhausted. 

As to practice, Mr. V/alter Krauss, Administrator, Office 
of Personnel, with many years of experience in matters of leaves 
of absence, testified without refutation that any person who. 


*At. the time 
the Court of 
this question has since 
taken by the Union. 


of the hearing the legal question was pending bef 
Appeals. Tne Arbitrator has been infonr.cd that 
been decided, adversely to position 


ore 
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in the judgment of the .Medical Division, requires 
of absence for restoration of health is permitted 
with pay on the basis of her accumulated reserve, 
she is placed on leave without pay. 


a period 

I ' 

to be absent 
after which 


Finally, the record of contract negotiations supports 

the Board's position. In the negotiation of the 1965-1967 

# 

Agreement, the Union submitted the following demand: 

Teacher s who are facing extc.ndcd involunt ary sick-leave 

anc/or obxxgacory leave or. absenc e v.’ichour or- 

revocation of license oascc on a meaical report should- 

Iv a copy of the medical report issued by 

the iledical Board. Where the teacher is contesting 
the findings of the Medical Board, he shall bo entitled 
to representation, in addition to counsel, by a ohy- 
sician of his own choosing. The teacher shall be entit¬ 
led to an independent evaluation of the findings of the 
Medical Board by a tripartite Board of physicians, one 
chosen by the Board of Education, one by the teacher, 
and a third chosen by the first two! (Emphasis supplied) 

In the 1967 negotiations the Union proposed; 


The following clause shall be added to Article IVi 


* * * 


vniere the teacher contests the findings of the 
Medical Bureau he shall be entitled to an inde¬ 
pendent evaluation of the findings of the Medical 
Board by a tripartite board of physicians, one 
chosen by the Board of Education, one by the teacher, 
and one by the first two." 


• The 1965 demand was rejected in its entirety. The 
provision for medical review was first adopted in the 1967-69 
Agreement. The natu.re of the Union's demands, coupled \ 7 lth the 
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provisions of th<a Rw r ^ • * 

indicates thit both parUel"^ 

tion between ieave w h “ 

ieave with pay and leave without r^, 

limited and restricM^ 

restrictive ^nature of th<> • • 

in the 1967-69 Aero * ^sion fi.nally adopted 

“ ''sree.ent, and continued without chance in th 

current, 1969-72, Agreen>ent. 




Clines C. Kill 


ci /4-^c‘. 
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103-18 70 itoad 

\ ' I'orcat Hills, Nai/ York 11375 

V Scptomber 8, 1971 


DEFENDANT’S EXHIBIT XX ON MOTION 
FOR SUMMARY JUDGMENT _ 


On Jul’j 31, 1970, I was placoil on forced sick Ituive for the period 
be^’inninj September 11, 1970 through June 30, 1971. 

The VfT initiated a grievance on Novcuf^er 11, 1971 to obtain an adhoc 
medical review for nn under the provision stated In Article IV F 21 
of the Agreement. 

The arbitrator has not yet re.ndercd his decision. Although my leave 
terminated over two months ago, the Board's nodical Division has not 
yet summoned me for an examination for reinstatement to duty on 
September 10, 1971. 

Since I am eager to rctur i to service as soon as [tossihlc, I am re¬ 
questing that the necessary action bo taken by you. This rcaucst in 
no way concedes the fact “hat I am o. have been ill and in no way 
waives my right to any remunsration due me nor does it waive my right 
to the adhoc review in the event tha't the arbitrator rules in my 
favor. 


Dr. Frederick Willicr^ 

Deputy Sv:-^rlntende.-it of Schools 
Board of education 
63 Court Street 
Brooklyn, New York 11201 

Dear Dr. Williams: ' 


Your expeditious attention to this :natter will be appreciated. 

/ 


FkANCI.’.h' NdKy.AN 

» 

F:i:GR:sa ' ' ' * . . 

CC: Sidney Leibowitz, M.D. 



Sincer*.ly yours. 
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DEi^^ANT'S EXHIBIT XXI ON MOTION 
FOR SUMMARY JUDGMENT 
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;iCAL DIVISION 
5»6-60$C-1>2 


SOARD or troUCATION 

or tk:: city or mew York 

OFFICE OF FERSONUEL 

y.eoicAL DIVISION 

6S COURT STREET 
OKOOKLYfi, N. y. lIZOt 


DEFENDANT’S EXHIBIT XXII 
- ON MOTION FOR SUMMARY 
_ JUDGMENT _ 

Oc-iobor 5, 


F3'r.nn.*r.c ITj.v.t:.?,;!. 

10 O- y U V0 vll Rc Zd 

rorcjt Kill5ji:,Y, 113?5 


Very truly yours, 


Siilnty Leibotuilt, U. D. 
Medical Oiiecior 


F .i’ I'. iz'.:' 

iiTi« t«To OF oMzcTai :t FAos - ie.ta 
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Art G2 


CITY SCHOOL DISTRICTS 


§ 2568 


§ 2587. Pr-: Kictton of right? o.-rowrlsed ,aider Jicenses Issued 

l y a board of e.;uo?.tion in-a city baling a pop. 
t lit con of ono a?.'i . xa or ricro 

i forfeit any right given io hin under a license 

issued .y a bo?,rd of education ir- r. city having a population of 
one mi-uon or pursuant co this chapter, because of absence 
while in service in the armed forces of the Unitedltoteror fn 
the seruce of t.io American Red Cross. Any person mav at nnv 
vime within si.\- months after his discharge from service ij the 
armed forces of the United States or the American Red Cross 

seeing forth" authority by affidavit 

.ing forth that he or she has been in service in the armed 

forc^ of the United States or the American Red Cross dS 
w orld war II and has been discharged from such service and that 
desires the license theretofore issued to him or to her to be 

Sof th“r' application, and it shairbe th^ 

whi&j-rTsr;" 

2567, L.19M), c. 

Rlatorioal Rot* 

..i-i-csnvsiir" sri 

870-c: minor chanpos Jn phrnaeolo- 

Ky; BurpJua comma deleted. 


Schools 

«=»I32. 


tlbrary Roferojteas 


and School . Distrlcu 


C.J.3. Schools and .School Dltdrtcta 
i 105. 


§ 2668. Superintendent .'f schools anfl-riyoil M.pMfB 
mc7.ia>il exaaijna'Jon of ©crtiilu crapl 4 >yc'«SN of I'of. 
tala boards cf c^rjcallon 

^ a population of 

one mdiion or more shall be -.rii-cwrc J to vcciuire any person 

employed ly bo.ird of cd-c.t:or. c. ,su.h city to submft to J 

of thTl a ph>dician or school medical inspector 

r. of cuch r-.r.on to perform nis duties, ivhonevor it hog b»cn 
J^u Tr J’' the I nuch eia..,lnntion 

ondi onto r ' suporintendout m/iy be 

itc-, ‘ ^ Pti-son under whose supervi.'doti or direftlou tb« 

•i n iccommendod for such inedical e.xamination is employed, 
l* McKInnflr «} Jl01.fS0»—M 209 


DEFENDANT'S 
EXHIBIT 
XXIII ON 
MOTION FOR 
SUMMARY 
JUDGMENT 



ExV\'\b -U-_ 
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§ 2568 EDUCATION LAW ) Tin 

Not* I *>tl« 2 

The person required to suLnut to such medical examination shall 
be entitled to be accompanied by a physician or other person of 
his own choice. The findings upon such examination shall be 
ported to the superintendent of schools and may be referred to 
and considered for the evaluation of service of the person ex 
amined or for disability retirement. 

L.1947, c. 820; formerly § 2518; renumbered 2568, L 1950 - 
762, § 2, eff. July 1, 1961. ' '• 


Hlatortcal IToto 


Section derived from Kduciition 
Law of 1010, I 870-0, added I«1041, c 
072,11. 


Not* of Cofflmittlon on 1947 Rgyi. 
•Ion.—Section revised; former ■ 
870-a; missing commas Inserted. ' 


Cross HoforoBsos 

Dlsabllltjr retirement, medical examination for, see section 811. 


Schools snd 
«=»127,133.4. 


Lthrarr nefsrsBOM 

School Districts C.J.S. Schools and School Districts 
»154-158,17L 


Notes of Doetslexui 


Gtntrally 2 

Censtruetlon with other laws I 
Medical reports, axamlnstlon of 9 
Refusal to submit to examination 4 
Report rsoommsndino examlnstloo 


I. Construction with other laws 

Knnetnient of section 013 which 
contained similar laugnage to that 
found In previously enacted section 
2568 and which was Inserted Into ar¬ 
ticle relating to medical and health 
service affecting all pupils except 
those In city school districts of New 
York, Uuffalo, and Itochcster re- 
(piired examination Into Intent of 
liCgislature, a going beyond the ap¬ 
parent and unambiguous l.nnsuage of 
section Ol.'l and connldonitton of the 
spirit and punmse of the art and ob- 
JccU to be Rcconipllshed. Cordon v. 
Board of Kd. of City 8<hool Dint, of 
City of New York, 1064, 43 Mlsc.2d 
28, 235 N.Y..S.2d 803. 

2. Qtncr'.lly 

Unlevs hoard of education's requir¬ 
ing assistant principal to submit to 
medical examination wan arhltraiy 


or capricious or In violation of rules 
of hoard, court could not Interfere. 
Kropf V. Board of Kd., 1002, 34 Mlsc. 
2a 8, 223 N.Y.8.2d 62. 

Superintendent of schools had pow¬ 
er to decide whether assistant princi¬ 
pal should be directed to submit to 
medical examination and court could 
not Interfere with such determina¬ 
tion, In absence of nhowing that It 
was arbitrary, capricious or unrea¬ 
sonable. Id. 

This section has no bearing on 
question of retirement but only regu¬ 
lates the right 'granted to superin¬ 
tendent to require physical e.xanilna- 
tlons. Silverman v. Mosa, 1931. 107 
N.Y.S.2d475. 

3. Report recommending examina¬ 
tion 

r.cqucnu for medical examinations 
were sufficient to authorize superin¬ 
tendent of schools to require assist¬ 
ant school principal to sulunit to 
such examinations. Kropf v. Board 
of Ell. of City of New York, 1963 18 
A.D.2d 019, 238 N.T.8.2d 737. 

Principal's statement enumoroting 
•peclflc actions by teacher satisfied 
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At n To:.:n, Port Ij or ‘ 

U,^ (.r-.;r/;y ofjrro-s., nt the 
Couvp:-y:o, 3o0 Adene .•street, 

.-i» ; ■'.'C-i't.v.'.ii 01’ lii'ec’rlvn 

city c: i:,;;: ro-.-:-.. d ' 

%ikA *‘C-y of i..:»i*ch, 1972, 


HOi] • 




Jv2f/ u XCC • 


. In the *.\attor of iho A^jplicetlon “ 


2» 

. -*0 


Of 


Pc-lt IrtliOv , 

' •■—'-.nt Co Arciolo I 3 
Ox l.ie f£\.-)tico jL:..; and r.uloa 

••/I *1 

i ‘. OI*' 'i\L- tJiVf .ICSCOL 

.vIS'fi?-CT Cl? I3E1.' V'lAK, — 

■Accpc.idci.te, 


>» 

• 

Ot-j ZX3 

•”5 , , o 

rnni n 


< 

rn 

o 


C 

o» ^ 


DEFENDANT'S EXHIBIT 
XIV ON MCnON FOR 
SUMMARY JUDGMENT 


rN» 


0?9Ei> to Show 

CAT;SS 


* 

, > 


• / 


••A 


' 4 . 


On c'.o onjnc,::,v-l petition of I-Tv^hCXirE ::z\::iMJ, 

July . oriflod the let dey of I 972 , > 

lit the I'cn; :.ndontc, .’lAVil dCr.OOlT, ?Ar.:Ci?AL' OP 
FA?. KIG? ZCKZCL, ur.d ICAID 0? .'ttUCATICN OF THE Cr;T 

£Ci:c:.t LIi 3T:;ICT CF IJEU YC:;;:, Oi- their :.ttcircy, -. 0 :; ccuee 
Go e -pociul Tcr.r., Part I of thlo Court, to bo hold in ar.i 
for taj Coiijty cl Kl;i,-:;j, rt tho Courth’cucc, 36 O Adei.ic 
Strc'.t, Uoro-ocih of Droolciyn, City of lie:; Yorlc, on the / i 
cla> (,i ..arch, 1972 , at GOO o'clooh in the forenoon of th.tt 
dcj, Or as scon tlxrcafter ao ccuvi.'jol con bo hij-ird. 
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ovclo*': 


V.ir' chc Coi’.vt B>-oalu not 31 ’ar.t a:, ovclo**': 

1 , Co;.Tu'i.*;ndin,; nni filvact.li.r. cho i':apor.Ocnfc 
Bccjci of EclUJCt.lcn or tl^c City ‘ r^sol riLtric- 01 ’ ’flo./ Yor’.t 
to roatoro the r‘>tlt.iov..''r to act.vo t'^achlnj; c 3 »;tia 3 , 

2. Commandlns and directlnc tho roepondent 
Board of Education of the City School Dlatrlct of Nc\; York 
to rescind, cancel and withdraw tho order of July 3 I, 1970 
heretofore Isaued placing the petitioner on forced leave of 
abeence frow September 11, 1970 throvigh June 30 , 1971. 

3 , Commanding and directing the reapondent 
Board of Education of the City School District of New York, 
to rescind, cancel and withdraw the order of January I 8 , 
1972 heretofore issued nDacing the petitioner on forced 
leave of absence from September 10, 1971 through June 30 , 


1972. 


4. Commanding and adjudging that petitioner's 


accavalatod aick leave days be restored to her for the 
period of her forced leave of absence between September 11, 
1970 and Juno 30, 1971> and that the sums paid to nor bo 
credited against the salary duo her instead of against 


sick leave. 


9, Ccimr.anding and adjudging that petitioner be 


paid her calarj'- as a high school teacher in roepondent | 

Board of Education of the City School District of New York's 
employ from and after September 10, 1971 v;lth interest on 
each monthly installment thereof from the date of accrual 
to the date of payment. 





6, Ccv..nandlns and directing the respondent 
-Board of Education of the City School District of Kew York 

to Dcrvc vflth the answer to this petition all medical 
reports pertaining to the petitioner obtained by its riedlcal 
Bureau subsequent to the recommendation by her Principal, 
David Gordon, that she be given a medical e;:amlnation, 

I 

7, Commanding and directing the respondents j 
herein to cease and desist from any and all acts prejudicing 
the rights of petitioner insofar as such acts are contrary 


CO due oi'oco^, arc intended to and do conspire against 
her contractual, legal and professional rights, and con- 

t 

otitutc severe and relentless harassment of petitioner* 

8. Directing a Jury trial if necessary to a 
favorable determination of the proceeding. 


9. pranting the petitioner such other and 
further relief nr the Court may deem Just and proper in the 
premlcjss*—— ^ 

Pending the hea+'l^g and detOi*mlmtlcn of this 

npplj.catlon, pet'j.tloncr's^^/l^rccd leave of'absence pursuant 

to the letter of the r^pondent Board/Of Zducation of the 

/ / 

"City School Dletrlc^^f Nov; York dpted January 18, 1972, 

• bo and hereby is 'itayed, and pen.ilng the hearing and 
deternination of th.is arplic^lon, petitioner shall bo 
restored to active tecchir^/dutiea and her salary paid to 
her as i J'A.z'a Seiiool Te u^ior. 
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Sul'fl^lent ronrjono appfir.rlnc thorcfor, lot 
service of a copy of th:'.s oi-der and the pepora upon v.hlch 
It la baaed on the respondents on or before the (j ^day of 
Itorch, 1972 , be deemed cufficlent. 

ENTER 

'•s, ■ 

\ 

\ 

\ 



’jAistlce Oi^the buprer.;e cour 
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ztj:r2z::E cg:7.? or t.::: c? iiirj rcmc 

CCwii' O:- KINGS; 

In 'ryctar cf tho Ap.’jllcatlon 

or 

7 : 1 / 0 : 01 : 11 : ::2?.;r:ANj 


-X 

t 




fci* a r.v.vt;v.sr.'o to fTtlclo 78 

or tlio Civil Pi-»;/;lico L'.:; r.ncl nwlca t 


»• A /, * • 


rnr'ciPAL c ? fap koo:7.way j 
1:1: :'i :::’ C '^; ::k\; -1:0!::: rrA 

lom:d c/’ o:'’ T:r. ci-ri: cckool 

T*,V'‘ * *1 ♦•77"? 

Vi* 

K: rpor.G aito. 


TO 


:■ cc*::v? op c?ats op ik:\: yonic. 

•;cK::yy op kings : ^ ■ *' 


UiO pctlilc.xoi* Ciovc nauou, b/ V/ILLIA!: COPPPi;, 
h.ir att /nw'y, fci* h r p::';itlor. herein, rCwpectfully cliav/a 
erd nl3/.;:co; 

1. reticle:::r Ic a citlscn of the United State: 
end a r .'aldont of tho Slr.to of Yonl:* 

t 

C, The public cchcole of tlvo City of Pc;; York 


V 

ur. ■ 

.“r the 

ser.crul r - neccr.' 

';nt 

U«A 41 

Po 

-.'d of : 

d.". A3atr.cn of the 

Cit 

Vorl:, : 

Abject 

to the al /w'Utea 



3. Tl'.o rer vendent, PAVTI) G0r::.0:i, I 3 crr.d has 
been the PrinciJpal of r.;r Ho;!:a’.;a:/ iiicJ' C./ncol, Prr KoshrnxJ, 
Queer.:-., Kew York, for ell cf the tioes herein involved. ^ 
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4, Pcta'jiT’ivii' ::::3 Leon ci’.plc:;cd on ^h2 tcachL:: 


r'inlT of tl;3 pv.Llic cc'r.zjl c;'cL..n of the City of 


h2 teach!:: 
y.o:: Yov': f<^.* 


t*.;on'»;:'-si:: yca*'3* flio ccr:.';:ncc.4 Uci* scin-lccs in tlio pv.’^lio 
echool cyst.'-n in Doptc .Lor*, ao a c\:'..';tituto Teacher of 

f \ 

Ilea It:: EOuc'itlon acnlf.'.cd to tV.o yar ncc’.'.avray Ill^h fchool, ' 
Quoar.';, I.’ov; Ycrl;* 

5. In or about Septombei’, 1952, petitioner was 
duly appointed a rc.^ular Teacher of Health Hducation in the 
Senior High Schools. 

6, In June, 1955, the respondent Beard of Educaj- 

tlon of the City School District of IJew York duly canted thjo 

petitioner tenure in her position as a regular Teacher of 

U' Qlth Education in the Senior High Schools, 

% 

7. During all her sci'vlces as a Teacher of 
Health Education in the Senior High Schools of the City of 
How Yox'k, petitioner's corvioes vrero always rated satisfactory 
and she r’ccolvcd nu .erouo co'.a.ienaations from parents, teachcji’s 
and supervi; ora, oicccpt that for the acade.vilc year from 
Gcptor.bcr, 3 9^9^ through Jun:, 1970, Ilr.'David Gordon, 
Principal ol fne Pur Hockawoy High Sclicol on June 30, 1970 
rated pctitienci*'c services for that year "Un: itisfactory”, 
based on vn:ubstantJated, unverified and contrived charges. 

8, During the acadomj.c year of Soptombor, I969, 
through JiUic, 1970, petitioner Incurred the enmity of David 
Goi’don and cf Mrs. hildx'ou / •..hepn. Acting Chairman of the 





h 


Girlc' Health Education Dcpa:-.’tment, because potltioaor told 
Ur, Cordon that she objcctea to nrs. Illldrod Ashepa'c appoln 
ment a& Acting Clialrnan of the Girlo' Health rkiucatlon Deparj;- 
raent bcciinnlnc In I’tbi'uary, 19 ^ 9 # inasaiuch as there v/ere 
three other Health Education Teachers with vastly r.ore 
seniority ar-d pocseasinfj the necessary co^Tipetcnce v;ho v/ere 
not offered the pcslllon of Acting CnalxTiian. 

9. On or nhout d'anuary 26 , 1970, Mr. Cordon sonj: 
a letter to Dr, IlatVan .'ix'ov.n, Sv.pcrlntondent of Schools, re¬ 
questing; tl;: t a nedlcal exaiv-lnatlon be to tno pctitlonbr 

to detcimln.; her uer.tal capacity to pc*rfor.7i her autlcs on 
the basis of a ao-cclled "report” which he annexed to the 
rcqucct. A copy of the letter and "report" is hereto anncxcjl 
anc’ r.ax-'ked ''E:diiblt 1", 

• 10. On inforrr-^lon and belief, Mr. Goi’don's 
request xOi’ petitioner's physical and nodical oxar.iination 
at the Loai’d of Education was in potty retaliation fox’ her 
ICGitiinate raaoi't to the Grievance procedure provided in the 
united i’C'doratlon of Toachex's Caalectivc Eax'^alnlnG AGX’Ccincijt, 
indeed, I i*. Gordon had previously threatened the petitioner 
v.'lth forced examine tlon by the Medical Euroau when the 
petitioner os''.ed for idcntlx''ication 01 ' the "swarms of paronljs" 
who, accorclln.’ to the unsupported contentions of rir. Cordonj 
had complained acainst the petitioner. 
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11. Tao "reporw" dlatorLod varloua trivial 
matters in an eITo:*i to crcuto t'ao IwprcasJon that the 
petlticnrr wca men .ally ill. Foi' trcamnla, the prln;ax’y 
emphaoia in the “report" Ir. upon an incident clurln:^ which 
the petitioner's panty hose split Ih a seam along the thigh 
while'she was dcroonstrating a modern dance leg exorcise to 
her students all oi* whom are female. Thi’ough distortion anrj 
nloropr::3entation jho "report" refers to this incident for 
which the petitlon*:r could In no rea '.onable ’.-ay be hold 
responsible as evidence of petitioner's poor mental health. 

The "report" referred to a three and one-half 
year* old incident as thoug}\ It ware current, The"rcport" 
condemned petitioner'a assignment of poor rctings to a 
nura'oor of her students, oxagG®i’atod grossly the proportion 
of ouch ratings, end distorted t'ne nituatio.. to create an 
Impression that petitioner v/ac unbalanced. At the car;c tlmcj, 
Kr, Cordon did not indicate tliat Mr. Robert G. R.or.mier, 
petitioner'ri chairman at the time, gonorally approved her 
handling of the situation, A copy of Mr. Ecrjacr's letter 
dated Kovem'eer 9i generally comendlng petitioner's 

services is hereto annexed as "Exhibit 2". 

AnCitiiOr example of Mr. Gordon's distortion 
occurred while petitioner was grieving over the death of 
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her mother. Some of the petitioner's colleagues who had 
cooperated with Mrs. Ashepa In her effort to make the peti¬ 
tioner's working conditions unbearable, sent donations to 
the Cancer Society In her mother's memory. After discussion 
with her family, the petitioner decided to reject such 
donations as hypocritical, and Mr. Gordon cited the Incident 
as Indicative of petitioner's poor mental health, 

12. Although Mr. 'Gordon's "report" was submitted 
as Justification for requesting the medical examination of 
the petitioner, with a view toward procuring fer forced 
leave of absence, the "report" In fact actually contains no 
facts or circumstances upon which a recommendation for medical 
examination could legally be predicated In accordance with the 
Education Law, Section 2568. 

13. Mr, Gordon reiterated the numerous false and 
Irrelevant contentions of his "report" recommending petitioner's 
medical examination as pretended Justification for the "U" 
rating he gave the petitioner on June 30, 1970, ( Supra , par. 7) 

14. Education Law, Section 2568, provides as follows: 

The superintendent of schools of a city having a 
population of one million or more shall be empowered 
to require any person employed by the board of 
education of such city to submit to a medical examina¬ 
tion by a physician or school medical Inspector of 
the board. In order to determine the mental or physical 
capacity of such person to perform his duties, whenever 
It has been recommended In a report In writing that 






such sxamination should be made. Such report to 
the superintendent may be made only by a person under 
whose supervision or direction the person recommended 
for such medical examination Is employed. The person 
required to submit to such medical examination shall 
be entitled to be accompanied by a physician or other 
person of his own choice. The findings upon such 
examination shall be reported to the superintendent 
of schools and may be referred to and considered 
for the evaluation of service of the person examined 
or for disability retirement. 

15. Upon Information end belief, the purposes and 
Intent of Section 2568 of the Education Law Is to 
authorize a cupcrvloor to request and the Superintendent of | 
Schools to order a mocUcal examination of an employee of • 
the Board of Education v:ho has Given come evidence that she 
Is mentally or phyolcally Incapable of performing her 
duties oatlcfactorlly. 

16. Petitioner hao Given no evidence of mental 
Incapacity to perform her duties satisfactorily. On the 
contrary# che hes alv/aya performed her duties In a hlshly 
satisfactory manner, and her attendance and health record 
over a tv;erty-six year, period hes been outstanding, with 
the result that .:hc accamilatcd two hundred sick leave days 
wl'.lch the respondent arbitrarily required her to exhaust, • 

17 . Thoi’-Gh >‘Ot v;crranted by Ur, Cordon *b 
" report" of Janrrry 25, I 07 O, and In disregard of pctltloncx|»o 
superior pcjrfoxVu.ncc, health and attendance record, the 
petitioner vms required by the respondent Board of Educatlc*.-|»s 
Medical Di 'octor, Sidney 1.01? owitz, M.D. to submit and did . 
submit to .’xanlnatlon by two Board of Education physicians cjn 
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Fcbru-.iTr 13, 1970, by Dr. r;orrl 3 Icor.bere. a payohlatrlst. 
on Pobruor/ 25, I 97 O. and by Dr. Sar.ual Prencky. a 

psychologist, on April I 3 , I 970 , ■ 

» 

18. On information and belief, the eKanlnatlon 
of pntltlcior conducted pursuant to the direction of the ' 
Medical Bureau of the Board of Education did not warrant the 
conclusion that the petitioner io mentally unqualified to 
perform her dutiea. IJevcrthelesa, the Medical Bureau 
arbitrarily and capriciously reconmended petitioner's forcec 
leave of abccnce from Septoinber 11 , 1970 through June 30 , 
1971 . A copy of the respondent Board of Education's letter 
Of July 1C‘, 1970, signed by Theodore H. Lang, Deputy Superirj- 
tendent of Schools, addressed to Mi*. Cordon, quoting the ' 
Mcdloal Director's recomrdcndatlon io hereto annexed as 
"Exhibit 3". A copy of the respondent Board of Education's 

letter of July 31 , 1970 addressed to the petitioner ordering 
her abccnce frem September 11 , 1970 to Juno 50 , 1971 , ig 
hereto annexed as ''E;diljit • 

19 . Cn September 4, I 97 O, petitioner sought 
review of the i.'odlcal Director's roconmendation by an 
ad h 2 £ coimsltCou Df physleir.ns as apparently authorized by 
the contract bet’.:cen the re: pondent Board of Education and 
the United Pedoratlon of Tcr.chcrs, but the roapondent Board 
of Education uf nlcU such rovlex/ to the petitioner on the 
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capricioua and liTolcvant c„'ound that nhe had adequate sick 
leave to covcx* the period or her absence. 

» 

£ 0 . p-om Septe.ber C, I 970 , through October I 6 , 
1970 , potitloir,'r consulted Albert Vallcenti, M.D., a 
psychiatrist, to prepare for the anfclclputod cd hoc roviov; 

v/hlch the responaont Board of Education eventually frustat(?d 

« 

(far. 19 , nuorn ). Dr. Valiccntl summarized his conclusionj 
as follows: 

In brief, that there v;aD no Indication 
t:nat liics Ilewr an wes In ary v:ay incapaci¬ 
tated by psycholotjlcnl difficulties v;hlch 
required treatment. 

A copy of Dr. Vallcentl's letter of February 15, I 972 , Is 
hereto attached as "Exhibit 5 ".^ 


£1. Ey letter dated Ilovcmhcr 8 , I 971 , pe'oltlone;|‘c 
fatner, Louis I. Kewman, M.D., requested the respondent 
Eo*..rd of liducatlon to relorise petitioner'o nodical record, 
but such request was not honored, a copy of Dr. !Iev.Tn:ui '3 
letter of Kovember 8 , I 971 is hereto attached ns "Exhibit 6 "; 

22. Dr. Newmnn's request of November 3, I 971 , 
v/as tiie seventh In a series-of requasta all with eppropriate 
rclcasea by the petitioner, and all of which have to this 
date been disregarded by the respondent's licdical Bureau. 

Apart from the Inference that th 3 Medical Bureau's repoi’tc 
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do not wnivant the plrcomcnt of petitioner on nodical leave 
epar. 16, -uora) , cuch rcru::al conflicto- with the contract 
rlisht of a teacher v;ho haa been called for medical examina¬ 
tion to have the report of auch examination sent to the 
teacher*c physician (Asrecnent between Board of Education 
and United federation of TcachorG, Article 4, aubd. ?2). 

The diare^c-rd of seven legitimate requests by the petitioner 
for proper release of her nodical reporta strongly evldenccr. 

W 

the respondent Boax’d of Education*s mailcioua intent. 

23, On September 15, 1971, three nontha after 
the expiration of her forced leave of absence fron September 
11, 19V0 to June 30, 1971, petitioner was belatedly roqulrec 
by the respondent Board of Education's Medical Director, 
Sidney Lelbwltz;, M.D,, to report for medical examination 
by the Board's doctora to determine‘her fiti.osa to return 
to duty. A copy of Dr. LelUtvwits's notice is hereto 

attached as "EJuilbit 7". 

24. V/hen the petitioner reported to the Modical| 
Bureau for 1er medical exunlnatlon on October 18, 197 I 
accoi..panlcd by Gladys Roth, United Federation of Teachers' 
Field Reprccontatlve, One Dr. Lasaruo examined the Board of 
Education's medical file and announced that there v.-as no 
medical support fer the orders placing the petitioner on 





forced leave of absence. Dr, Lazarus thereupon noted on 
the file folder containing petitioner's medical report his 
rocommondatlon that the petitioner be immediately reinstated. 
The petitioner thereupon entered the nc;:t examination booth 
xvhere a acccr.d Beard of Education doctor, whose name is 
unknov.Ti to petitioner, road Dr, Lazarus' recoflanendation and 
entered his roncurronce in the presence of petitioner and 
Mrs, Rotli, 

2 Si, dotv/lthstrinding the rocoaimondatlon by the 
Board of Lducawlca's physicians that petitioner be roctorod 
to duty ( sr.nrn, par, 2^'i), the renpondont Board of Education 
by notice doucd Ivoveruber 11 , . 1971 * again re'.iulred the pe¬ 
titioner to report to a panel psychiatrist, one Dr, Jack 
, Schnoo; A copy of the said rcopoiident Board of Education's 
notice to report Is hereto annexed as "E;chlblt 8 ", 

26, In consequence of the direction of the 
« 

petitioner tliat she report to Dr, Shea, she consulted 

James E,i Shea, M.D,, a psychiatrist, a total of four tines, 

from Kovenher 2^1, 1971 to February 21, 1972, Dr, Shea's 

report of February 25, 1972’concluded with the follov;lng 

rinding:; anc opin.lon: 

lilac, h’c.xnnen's hade pcrscnallty struc¬ 
ture lo flexible, out-going, friendly 
and ntlrely lacking In morbidity, I 
;.oul \ thljjk that nc a teacher she must 
bo j );=gir..atlvc, lively, stimulating and 
cons-.ientlous. 
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In r inuTiar;', I'find no evidence of poy- 
chlp.^rlc disorder that would in any 
fashion interfere v.'ltl’ her perforntanco 
as a tor.chcr. She is an oxtracrdlnary 
human boln^, 

't copy of Dr. Shon.'s letter of Fe’hruaiy 1972 IS hereto 
rbtached as "£?.hi;)it 9 ”. 

27. :in direct violation of petitioner's right 
vender the Education Lau, Section 2568, to be accoinpanled by 

a physician of her choice at the medical examination dlrectej: 
by the notice oi .lovcniber 11, 1971> Di*. Schnee, allegedly 
acting ui-.uor instructions from Sidney Leibcv/ltz, M.D., 
respondent Toard of Education's Medical Director, refused 
to admit James E. Shea, M.D., the physician of her choice' 
to the exanlnatlcn.. 

28 . By letter dated January 18, 1972, the 
1 ‘espondcnt Board of Education arbitrarily extended petitlonoj-'o 
forced medical leave from September 10 , 1971 through 

Jr.r.e 20 , T*;?;?, thla time XTlthcut nviy ccr pcrchticn xdi?.t::co*. or 
bccauco Of th.o of ps^ritionor's clck leave. A 

copy of rc'jpcnient reerd of Ediicatien'o direst ion of January 
18 , 1972 ii attached hereto r.n "Eidilbit 10 ", a copy of the 
roeponaent .li'd of Euueaticn'a letter of Jar.i'.ai'y 17 , I 972 
c.ustlRg frc.n tho Ilcdlcal Dlrestor'c rcccrjcor.dr-tlon that 
pctltlcncr*o fc-rced loavo of ebeeneo bo extended to J\:no 20 , 

1972 iR c^.tr.chtl hereto ds "liuhiblt 11", 
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£:•. an.l baliof, nelbhor t:;o 

t.cClc^A rcv'rvl;':. obtcincrl by tho raapc-iacnt »o V.zCicnl larcau, 
C-arly in ?.■. < 0 r_*:lcx» to tho fr.rccJ Icavo or cbnonco frcn 
Ccr tc:r;:nr J.-; 70 to Jr.no 3-), 2971, ncr r.oGical rcpontc 
obtolnoa t.; 'lai'a rccpo:y.:-nt r.;;bcor.nont to ::ovc:,:bor li, 1971 
•.rarrcnt^ - 0 -i, >:>i>-il:;r,ticiiO tbnt potlticncr* <3 xn:ntnlly 
or phycicr }.: icpablc of pcrro:\-:lr .3 hor Cut loo 
pane. 13, 28 ). r.ocorcI3.n-2y, it cppcai-a that rooponciCT.t 
TiczvC. of r.'v.oat; ’^nta-picoc.-icnt of petition^:;? on Icavo of 

abaonco ccr-rtlf tea a frcuclulor.t dotorrcilru-ttcn v/lthout any 
ncJlccl cvfpDrt, 

30. Tho potltlciivp roQueata thnt tho 

Doard of J:;v.oat on of tho city Cchaol Dlotrict of h'c;; York ' 
attach to tho awor-nll nacical reports in full pcrtalnln,- 
to the pctiticncr obtained by tho ICodical Euroau aubsoque-nt 
to Ilr. Go: .:on»a report of January 26, 197O rcquoctlr.:: hor 
Rcdlcnl o:- '.r,lnatlon, 

31. 2ver nlnco Captcr.ber 11, I970, pot It loner 
heo bean i jady, v.'llllnc; and able to porfora her dutloo C3 
a teacher, 

32 . Tho raapenJent j^oard cf EGucatlon, hao not 
profoived any cl-.a-oo c-ainet tho potltlcnor, r.oi» has it 
legally ci: :pcndca her x.ithcut salaiv olnco Cootenbo'* 11 ic.yr. 

3*;. By ror.aoa of tho pronlaos, tho petitioner 
hc 8 been at all tinea since Scptc:nber 11 , 1570 and cSlll I 3 
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in rcponcicnt Bor,.d or Eduooflcn.o employ op ^ , , 

S'*. Petitioner's roroed medical leave of • I 
has been acoo.nplished In vlolatl,:, or po‘lMo„ ' 

and equal proccotion rlrh'-a , ' P^'n« 

-on rlch.a, and in dlsreeard of hor terure ' 
rlsnta which entitled hor to a duo 

Charsea as a orereciloite to a 

section: ‘ Education Law. 

k * 

. 2 ) 3 . .Ir. GorCon'fj "report” of x-r, 

made with :«llclo-.a Inter* r 

«loia intent to ruin petitioner's prores-ionm 

reputation and career of twentv -,'v * national 

twcrit/-eux years' duration, rocoTi- 

mencixns that tho .Motitlonor rcruired f- v, 

D- required to submit to a 

medical examl.iati'm and tho . 

no deter..iinatlon3 of the Medical 

^ureau that p.tit.oner was mentally unfit to perform her ' 
-0 uer. -vvnr-ntea, .arbitrary, caprlclo^ and Illegal. 

36. An order to ahov; cause ir 
V 1 uuuc IB here rooucoted 

becauso potitlohor who has' boon Irrevoeably dana.ed and 
oontlnuos to bo danacod. seeks a ota/ or' the're'apoirde^t 
r 0 Education's order of Januaxv IS, 1972 
Placing tho petitioner on forced leave of ab^nce until 
ero has been a deteK.,lnatlon by this' Court as’ to’IAe'lesal 

37 . Ko previous application for the relief 
requested heroin has been r.ade to any Court or Judeo. 


c 








V/HEREPORS, pcoltionor prays that the annexcrj 
order to ohov/ cause be granted staying the respondent 3 o 3 r«<j 
of Education of the City School District of EewYork from 
continuing the petitioner on forced leave of absence until 
there has been a determination by this Court as to the legal 
validity of such forced leave of abacncci and requiring the 
respondent Board of Education of the City School District 
of Now York to shov/ cause v.-hy an order should not be made 
herein; 

» > 

1. Comr.iandlr.g and directing the respondent 

Board of Education of the City School District of New York 
to restore the petitioner to active teaching duties, 

2. Commanding and directing the roepondent 
Boai*d of Education of the City School District of Novi York 
to 'csclnd, cancel and withdraw the order of July 31 ^ 1970 
heretofore issued placing tlvo petitioner on forced leave of 
absence from .‘.optoinbor 11, ].970 through June 30, 1971. 

3. COiiraandlng and directing the respondent 
Board of Education of the City School District of Now York, 
to rescind, ca.vcel and withdraw the order of January 18; 

1972 heretofore issaed placing the petitioner on forced 
leave of absence from September 10, 1971 through June 30, 
1972. 

4. Com:-.andlng and adjudging that petitioner's 
accumulated sick leave days be restored to her for the 














period o'^ her forced leave of abconce bcfcv.'cen Soptc.'faor 11, 
1970 and June 30, 1971, and that the eut.s paid to her bo 
credited acJ^lnot the salary due her Instead of acalnct 
alck leave, 

5. Cor.inandlnG and a.ljudcinc that petitioner bo 
paid her salary ra a hl^h school teacher In respondent 
Boai'd of i-ducatlcn of the City School District of New York’s 
employ from and after September 10, I971 with Interest on 
each rilonthly Installment thereof from the date of accinial 

to the date of payaent, 

6, Ct>:riraar.din2 and direct in;; the respondent 
3oard of Education of the City School District of New York 


to servo with the ana»;er to this petition all medical 
reports pertaining tc the petitioner obtained by its Medical 
luroau subsequent co the rccommcndntlon by her Principal, 
^avld Gordon, that she be given a medical examination. 

7. Co:;miandln^ and directing the respondents 
herein to cease and desist from any and all acts prejudicing 
the rights of petitioner Insofar as such acts are contrary 
to due proccao, are Intended to and do conspire against 

her contractual, legal and professional rights, and con¬ 
stitute severe and relentless harassment of petitioner, 

8. Directing a Jury trial If necessary to a 
favorable determination of the proc‘jcding. 
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_ further relief 
prcnices. 


. ^irantln^.tho petltlor 


icr cuch other end 


the Court may deem just and proper In the 


V/ILLlAil GOPJEN 
Attorney for Petitioner 
150 Eroadv/ay 
New York, N.Y. IOO 38 
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Av c rr7fc '/. cr H'AC 

Cor.- . Irv^; cr 

i'.o-j Y-',i"\n r-hi in .-r.:i I'c.r 1;*:- 





KO:-!. LOUX^ D. UELLi;:^, 
JuOuf.OC, 


In the Matter o'* tho Ap:>llcat.1.oa 
. or 

i'iiA::ciwi: 

i’ctltio or, 

a jv'lr ^nt :vrr.V 2 nt to ax vide 78 
^ or tno Civil Px'or'i io? Lr.v; and Xui:;c 

PAvrQ cenoe:;, rnr xxpaI c? var ::ccrj.';AY 

•xL I QU::.7. -'5, I YORK r./'J 

Ro/'i) 0:? zrucATic;- c:.* iie: cii-y lchocl 
D ii^iRiCT c:* h,';j Yc .;’.c, 


on3£n 

:ii ?!c^ 01 ? 

; ENTRY 


c. 
rt • 




•» 4 


r J 

•-» . 

•Mt. 

c. i 




Ilccponclcntc • 


I 

-X 


TIio potltivnor hcx’oln h"vin3 nppllcj to thlc Court 

for a JU'J-.cr.t pui'juori'j to Artldo 73 of tho Civil Practice 

•> 

La\/ or,a ruloc (1) directln3 tho rccponioat rcanl of illucaticn 
of t:.c City Ccl'.ool Dltii-lct of l ev; Yorl: to rcatcro tho 
(Petitioner to nctlvo t.'aching duties, (2) cliroctli'.s the caii’ 
rosrc-Jont to roscind Cho order of Jv.ly 31, I970, piscine 
tho p-tltlcnor on x'orc:! leave of cb::enco from fcptcnibcp ll, 
1970 throv-i Jrma :0O, 1971, (3) Ilrcctlns tho cald rcaponj^-^nt 
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50 rcrclrj the orO of Jonoar7 IS, 1072 pa-.cla,t; tho poti- 
lloaor on fo:-ccd 1 nvo of obce„c,, fj.,, foptc.-^bor 10, 1971 
thrcPjh Jv.,. 30, 1972. (4) oo.;o,r-.-.ain., that Pctltiono.^o 
|5c«K.alatca ui«k l:.avo days bo r -stoyoa to hor for tbo 


porlca Of ho., foyci loavo of oia.hco botwoon Soptcbo.. U, 
jWO or.a Juo.0 30. 1571, and that the au=a paw to hor 0, 

crooltca osuliiat tho :,alor;' duo her latlc.-.c: of Choir.r.6 cich 
l.-M,'.-, O cc^.;o.-.dliis t;-a.6 ;>-jtii;lo.-.or bo pais her oalary ;,a 
a h.Vjl) school tcoohor la the ctploy of tho roapo.olcat Ccord 
o* ^iucdtlon or t:;e Cil;jr Scliool or lien roii; frcj 

end nrtor .';or.<;c::.bcr 10, 1571 , on each uonthl^^ 

lr.3";allnont f'.-iv'of fren the dato oC r.ccranl to date of 

p:iy.-3ont, (J) tho nald rocpo-.xlcnt to carv-o v;ith tha 

anawii* to tho p-atiticn al3 r.-dlcal portaixnl:- to 

potltlonor Obtained by'lta r-dlcaZ -uraau oubacquanttho 
rcco;r:crdatlo.'. by her yrlr.clrol, rr.v.ld Cordon, th.at cho bo 
Clvon 2 tncdlcnl crrnln-• jon. ( 7 ) C5.roc-ln'r tlie re-men lento 
;to ccooo and docisi fro. any note orejn^icin'; tho ri.-hta of 
the p?tltj.o:..:r ccntrur.v to dvo prcocra end Intandod to 
cos.^ 'lro a"?!;; .t ojtlt: norta cor.t vctv.il, lr~al nr.d pro- 
fcrol-^nal rl --r:,(e' d/vmtir.-; n ^ry trial If ncccnoory 
to n^dcter-iiinetion of f-* prcmedlr.;, r.nd (9) crontini; the’ 
Petitioner tur.(:\ other a: d i^ur-hor relief an tbo Court Kay 

cvoi juot and r.ropcr in cho prooiloca, nr.d said application 
having duly <?cr, > on to bj heard before this Court, 

NOIV, or. reaclns and filing petltlcr.cr'a oiMor to 

r.iCii cr’.’So ccirr-i '’-'i*'**' o ict'' 4 -\ ^ ^ j ^ ^, 

2, 197*., tho pc-tltica verii*ic.O Ilarch 
iSfri, Kith Proof of fi;*c oorvico thereof upon tho rc- 
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vorif,,. ,,,a X 3 . x,,7, ..,„ 

A., . • ...1 ..,.OKj t.'i 10 T*"^ 

t’-.orctc anncrc- 

v.*..h prcoi* oi' rfuo : yrV''V. 

\ ' :-/—Vor* tix* 

.« ippc.*>t or tho * >-io- -,-1 

^ ....>vao.i nr^'j vc* 3 r>ord-'ll"'I 

cr.nwcfp vcj^lflcj A:?r*il h *070 * 

, • ^** c;:hibito 

-‘--o .nnov^j. With piKor of <Juo c.rvlcc t'-C"-... 

upon tho 

* -z*# *n cn^oal-ion to ti" co-'-cn 4- 

, , c-.rul t:-.3 p2jvtJC3 

‘•cvina cubnlttcd on necor.ary •. . 

hivlnr; boor. h=:l ti— con -n^ ^ 

Coxi2‘l:, opinion cf tho 

^o;; on uotlon or KILLI;',;t rn-.-- ‘ 

CO*...*..., attorney for tho 

P'.-moncr, it I2 

^tv.A . 

or.>.nED^,h»t ^.1,0 potiiicn,... . 

t!>o dotoi.=,:::atlcn or July 31 ,„,o .; a.'c.ul 

o.-> forcort -avo or aboonce r^a 

' "T " 

P-tltlono... , ‘° 

fwa £!..ptc!.;.or 13 1970 . . ^•*'® P®'iC'- 

J-J, 19 Ai to *)uno 30, 1Q71 wy. ^ 

‘^^niec:; En :5 It in r-urthor ' 

OriDVT.;^ t}-. 3 t POtitic.Vjr»0 QODllnll 

r--poa 3 o.at 2ourd c-r Ettu-atlo, f a ' 

w -Wiu.OtlO;! to rui*nirS «•!■* 

01' ita Medic u Uurcau c -br * * »^^dlenl rc.ncrtc 

xiui cau Cv.baec'uonfc te% ♦■»*«. 

i}or princinn- . . * ‘ hy 

hL ru..p. ;K.C'nt, DAVID COroC'I '■'•-, 4 . ^ 

::ivcn a tr.3?;-ai o--ajin-. • lo^ , '' 

-- a»xn..ion, bo c:ij h-'roh'/ ' > 

It io tu-.-th<.r '' ® and 
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OIOK O th..« th. io entllleo to bo 

C-CCt.r'pDnlCrl Vf n .V, ^ 

, ■ ■ ' ^ ^ 0. 0,-,ic-.-. pspcon of hop cm choice 

'■oven etcnlhoc .,y the Mecir.ccl Imoru of the , 

*. ‘I’cr.u or the jjoard or Educ'>- 

T>r.et of tho pro=ocjln,t eeollno y.-, 

■■-e octecaiuction Of Jam.,--., 13 icy, 

on forced .. „r . T-otitloncr 

30 i 07 o '■» ^uno 

Jv, 1972, Wlwl;;ut PJ'V fr»i'-i ^ 

,, ‘-ovt-.ber 7 , 1971, be-rcr-.r-^Pf^ 

tlM rcoponOont Boerd or ''lucot'on or - .^ 

-v. „ ••'•i-c-l.-on or too City Sch.ool Dlstr-v- 

o* ..c : York to con/3i>iio” th-» ■> • 

Oh-o*cimo o . .. P‘-ilWonop.c ' 

. ^^lano r.i.d r.ho n-cjcaniioatlo/i of -><0 - 

ducted CD the f ,als fop a now Poconc-n-’a -'o-, I - 

::edlcal Olrocto:.. concornln- the r 

to ccfvo tc • ■^‘■atcpctlon or t,.., petiticnc:i 

T 50 ccc^vo toac.i. :»2 dUwlea. 

^ N Y 2 li 


N-e Cc. 

ouatico 
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* 

In i.iic ria’ci/Cr oj' the Application 

of * 

Piv/..:Cii-;L riivv.'iiA;;, - 

Petitioner, 

I’oi- a -jrru’rr.t to rticlc? 78 

Of. tne o v-il M-ot.lce Lar and j^ulos : RT^p-.v 


-ecair.-.t. 

rro-^ 8: i-'Ad hOCKAWAif ; 

C..* r.. '...iXiC Of 'iWi! C‘"''Y Sc’iffT 

Dif.vr.ic'f oi :.^v' v: <.<, ’ 

* 

«» 

i'.ocoojidcnta. 

.. 


Ir;d;*.c Vo. 
3727-1'? f’2 


fo;* )'i r rep 

' to ■; 



• 

• In '• 

of t:'( r.nr^ 

P P-V 

tlon^M’ as.ij 

.itlS . 

ccl.ool yooi* 

-Ma l;r, ■ 

are coatalr.' 

: in !•■. 

26 , 1970. 

r. 

. In r: 

t /i jl .jV# 3 a' j 

0.1. w • . » 


■ tltJ'.ev, by • XLLI^M COf-’Pi;::, mjj- rtto-’noy, 

< to ;;h^ Ana:y.sr hnp'tiv., rsa '-ctfully-1 
- . In r.fly to tao c’, anl l?i of f.'ra^ raph " 1 " 


r.. In r.'ply to thi denials of paragraph " o' 
the Anaviar, ■-tltia.i.' a'lo. -s tl.e:, :;l;e fc.f:xir>v o? 7 S 
fituckjitn ore >:?rDu i.a 0 class of I 35 students, not CO ol.ue 
in ti-io schof..}. yoax' ...tidln r in *1900 for uhJ.cn the tecoher :/ 
elv.:u .t "sa'i;'i'ac toi.y" r;itin.,, r.ot miring t.he I 9 . 3 C .-1970 
school yoar*. 













Pas.'.tlonar fui’thsr allojca fi-.at i:uc;i faili.’O!; 

, wara in clW-onshiJ only ana- foa the x-lrst margins parloc;, 
not i'o.'’ the 'iifclrc l-srtn. 

Petitioner fnrther ellaco;: that cMh fallur.r 
^in .:it.Uanah.;i v.ar- .tlvon -n connletc acaord ulth Oordo;-,., 
-directions at the tl,.,a to all or t.-.o faculty to fail atudonti 
In cltlaaaahip for cutting claasoo, cxoooslve obaenteciEn, I 
'ilsruptive behavior, etc, 

3« ^ reply to the denlalc of ParaGraphs " 9 ” and 
*10" of ‘'.he Answer, petitioner allescc that the conclusion 
of the Iv. dlcal Bureau of the Board of Education that the 
petltlonr.r was mentally unfit for teaching duties wac arbi¬ 
trary, ccprlciouE and fraudulent In that the examination 
of petitioner by Dr. Morris Icenberg and Dr. Samuel PreneVey 
did not ‘. arrant the conclusion that petitioner was mentally 
ur^lt to teach, as appears from tho respondent Board of j 
^ Education's refusal to reveal its medical records In support 
of the At ewer (Anower, par. 43) and the adnlsslons of tho 
Board of i.'.ducatlo.i phyaiciana that there was no medical 
support for the placing of petitioner on medical leave 
(Petltle:, par. 24). ' 

t 

In reply to tno denials of paragraph ” 11 ” 
of the At ,jv/er, petitioner alleges that the Medical Dlroctor»'r, 
fervent exposition to an ev.al‘aatlon of her health by an 

cc.snlttcc of physlclins on the specious ground that 
she had sick leave time Is further evidence of the Medical 
Division's arbitr.-.ry, capricloua end fraudulent medical 
evaluation of the petitioner'.s mental fltnoan to teach. 








5 . In reply to the donj.alc of paragraph “13" 

Of th= peuilcnor alloacc tlv,i r.ho d'.d oppply to the' 

Board Of .Mucatlo:, a roleaoc of hop medical record to hor ' 
father, Lculo I. hcvnraii, M.p., a copy of which roleaoc io 
hereto atjeched au ••E>dilblt 12". 

6 . Doni.00 20 much of parnernph " 23 " of the .'newer 
00 allowed that Mr. Gordon'.', dopor; eoital.;! factual 
Justlflc.acloh for roqu.'.rin(! a nodical o;:aninatlon of fho 
potltio.ee.-. Tho .-.ocond par,-:..;.v.rph of the Report oota forth 
the ur).rdpcortad oor.cluclon that petitioner io orablttcrod. 
hootllo rnd .cllcnatod frea r.ott of hor colloarueo. vhcro 

la no opoclficatlo.c of any ouch oolloaGUoo. rne Report co.-.i 
tinuco tnat petitioner'o Judenent In profosalonal aroaa | 
are unui ual and Inappropriate, but dooo not opeclfy the ' 
Judeaento or areas characterised. The Report makoa the 
concluoory olatono.nt that petitioner has been reoponslblo 
for an inordinate number of conplalnto and nasty pupil 

reactlo.ao, without opeclflcatlono of a olnsle complaint or 
pupil r faction. 

The third paragraph of the Report terms the 
petitlc ler u.ireaaonable and arbitrary in come of her doaondja, 
acdin without cpoclficatlon. There is no Identification 
Of otud'.nto falaely charecd with forclnc aedlcal noteo who ' 
have allccodly been berated "violently". Mr. Cordon concc.a 
the fact that petitioner aetln- in her capacity aa Medical 
Ccordlnutor in the irealth Education Dapartraont for several 


is 
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ycnra uncovered almost 2C0 forccrico of medical cortlflcat'Js. 

i 

The cane paragraph of the Report deceptively reforc to a 
1966 afDlgnment of ”U” ratings In cltlsenahlp aa though It 
were c\ vront, refers to a class of 90 v;hen there v;ore 
actually I35 students, and gives the impression that Mr. 
Romrior v/ao adversely critical v/hen In fact ho v/as compll- 
mentar:'- of the petitioner's conduct (Exhibit 2 ). 

The fourth paragraph of the Rdffort Is not 
only irrelevant to petitioner's mental capacity to teach 
but constitutes a highly insensitive and inappropriate 
commcntaiv upon petitioner's private grief over her 
mother's death. 


The aosignmont of assisting teachers, referred 
to in the fifth paragraph, is clearly dictated by depart¬ 
ment policy vflth which the petitioner had no pov/er to 
interfere even if she v/ished. Petitioner did not scream 
at cuch teachers or at her pupils. 

The Report in the cl:;th paragraph creates the 
false inference that petitioner customarily dismissed her 
students late an.l blames petitioner because a child fell 
and v.'as hurt after late dismiseal from the gym class. The 
child, Carol Frcifold, fell, but not because of late dis¬ 


missal. 


V/hlle^ petitioner did on an occasion refuse 
to engage in private conversation with the Chairman, this is 
no evidence of mental incapacity. It v/ao a human reaction 
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to an carllor private convcraatlor. in which vra. Athepa told 
petitioner .-,he „aa the “louchinK atcck of the acheel and 
olck. hick, oiek” heeauae if a enall tear in petitienor.a 

parity hose occurring clurlii" dome -^ ■ ■, 

o ucnic-..a.orotion ol a modern dance 

to her pupils. 

'.■:ic coventh paragraph contains the conclu- 

statement tht' j rcDOP't‘'i __ t « 

. rt-porod ana complaints wore made by 

staff r.er.bore to t .c principal, but to thia date net a ainsle 

such ccnplainant t -.a been identified to the petitioner. ' 

At a Mcting alle;:..dly reaponcivc to tne unidentifloci con- 

Plair.ts. there wat not a alnslo teaching colloagr.o preaent, 

but Cirht adjiniatvatlve .T.c.;;borB of .-e.. aerden-s elra otaff 

who took tur.ia in dorocatinc petitioner'a poraonalitv. 

Petltioaor -.-is tin-- o-aenitted to ;-n unbearable ordeal of ’ 

vilification by each of the adr-iniatratora present. ?he 

Report refers to an unicicntlficd pupil iftc.n the petitioner 

Is stated to have characterised as "aieh". The cirl happe.-.a 

to bo knovm to tho petitioner as a disturbed a.nd disruptive 

youacater wheso pei.'omaacos ai« detailed over tho years 

by iimarous file entries supplied by nunereus teachers. 

The accusatloa of : lulcklng a foreign speaking parent was 

made falsely by ..lice K'.ronberg, Aeli.ig hean of Olrla, one 

Of Kr. cordon.s a.-..ln:str:-.:;ara, who dredged up the false 

eocuaation for the first tlt.;a fivo aoi.ths .after the alleged 

event on open school night, m vie;, of the pronlaoa, 

petitioner's act in filing a grievaneo charging haraasuer.t , 

is .not a apaclficatloa of fact warranting nodical c;;amin,-.tijn. 
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tho Rcporv rafero In the eighth parasraph I 
to a c?3iorana*iaa fron the p;* 5 ,nclr<al dated I'ovorabor 1 Z» 15^9 

* f 

an*oi*n:.'.ns taa petitioner that the mothor of Robin Peuorstelr 
rcc^uocjB that, cho bo taken out of pct.lticncr’a Ky^lone c.^aci 
(i:.:.hlb,lt A '.'nexed to tho lie-port attached to tiio /.nav/er), 
£.vc'a» o.lnco ;.-o raco'.ilnc with I-ir, Cordon*3 ccmlnietretoro at 
which r:ho v:*.:; unno'.-'clfully caet.lsated, petltlonci- haa been 
acce uip.-.nlcd rn vlc.lta to tl<o princlpr.l by a UFT rr.prer;enta- 
tlvc piirsu3-iv to the advico of Vincent Sporanzo, Director 
Ox if of Iho UPAt tl;e particular nec-tlns ccncornln; 
Robin Peuor/tein, petitioner wan acccralnsly acccr piinicd hy 
hr. f,c...’Ov;itz, a Ul-J ropreccntat.lvo, and tho principal v;aE 
acccr.r-•'.nlcd by Lillian V;eldcnbav.nj, an Aosiotant Principal, 

I'tr, Cordon iKndce!nQd petitioner for hr.vlns slvcn c.n Initial 
Crade of 69,1 to Robin Peuoroteln, althoush her mother 
thousht it .-.hould bo a hlchcr srado, 2y the end of the teriJ, 
Robin aarne l and received a bettor cracle and volunteered to 
petitioner that oho enjoyed bolns in her class and that 
Kr. Cordon ar.-d her parents v:ero friends. 

The main thrust of the Report at paragraphs 
ninth and t*..nth, concerns I'r, Cordon's vicious and distorted 
ver'Slcii without personal Vciowlclso of an accldontcl toarins 
Ox polltlor.cr's panty hose ^/hlle doraonstratlns to her claso^ 
sn incident for which.petitioner cannot reasonably bo bla;.;ed 
and h.:.vlne no rolLtionship to mental fitness to teach or 
Ooher'. iso, Potlti'onor'a coaturie v;aD conventional for a 
C/n tc xcher, conolatins of a blouse and JiLapor, panty hose 












table In t);e f eheea' lo-nj-e, do th,.t the hotltlo.iee'a 
conce-euea woul,! eo Inform,« or ;.c.- r.rlev.niee acainat Mr. 
cordon and nrn. /ai.epo. ' Mr. f-ordon or hla asentn ror,ovcd 
tho porter, cut Is r'n half, removed a strip fror.i the center 
part Of the per,ter .-mrt rubs-.lta s photodtr-t of theto nutllatc 
. parts In thli-, 5 •.co^!.-,rohenn.-.ele font as as-.lblt C, as sup¬ 
portive of his -nsertlon that pelitlo.-or la sientally unfit 
to teach. Aetr 11;-, the poster in Ita ur.autilatcd fora v.-as 
0 clear ani apr-roorlato presentation to Miea NeKrcr. • a 
.collcaraos of her li.-ltlKste srlovsnce. i;hat Mr. Cordon 
has done to petltio-er'a poster in droraatlcally conolotont 
with the niKorrua diatortlor.s contained In hlo Peport. 

■Jhi. , PCvutuoner distributed eiie mlmco.iraphed 

sheet (;bthiblt u) In the Teachers- Cafeteria and ohov.-od t.he 

torn penty hose to certain of her oolleasue-a oo ovldenoo 

that it uaa a trivial tear and r.uch ado about nothing, such 

facto <0 not s-pport the contention of me.otal unfitness to 
torch. 

In tno 13 .;;ht of tho ir.allclouu treatment of peti¬ 
tioner by Mr. rordon ;.nd Mra. Achopa in connection with the 
panty l oae Incident (:.ee lettora of November 14 , 1969 and of| 
January 20 , 1970, attached to reopondent's Exhibit A aa 
lahiblta D ana E), petitioner's amuslns role playing tech¬ 
nique to mlnlm.-.zo In this constructive way tho Impact of the 
cruel treatment to ;;hich she was subjected certainly la not 
evidence of mental unfltnces. 
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Kr. Gordon's letter marked E;;hiblt E (attached to 
E:d>lblt A) condemns petltlcner because a pupil ekpressod 
support for petitioner, a teacher of 25 years' otsrallns. 
iur. Gordon's c.-ltlclon la sstonlahlns in view of the 

numerous lotto.-a he hao aollcited from students and parents 
■to o:'xoriato p.'tltloricr. 

i. iz-'-lca i,o aucl, Cl p.'.rr-vnuh "SO" ot’ ftri Ancv<u’' 
ac l-r.nllci 'what '-ho ’‘duo-itiori L.v.;, Cactlon ?.533 ov tlio 1 

By-Laws of the 3 oara of .Cuuoafcion, 106 , a>ivhn'izc6 

tho mcJlcal o:arr:nation of the petitioner on the oc-f Is of 
Hr, Gc-(ion’s so-callch '■iteporw", 

0. Der.les k:io,; 3 ev.,(;c or i.uCorr.vclc-i aufficionl to 
forn a boli-ff as .':o '’■.ojlcwil rocoi, rc’visti jns ueso-ibej a'c 
parac.sVtnhs "-0, -;i'‘ "3c," of tno Ans.or, ana ro.onotiull 

moves the Co'avt i.urrjanw to CPLR Section 7 oC'^(c) to L^lroct 
tnc ra -por/l.'it of Htlon to nuuviy the Uefeet in 


the Ari:*.;jr .7 srV.aowin 

t* 4 C 

full . 'iJl'-s '' »'joru.': pt .’tair'..3 : 

to pot It.lon ;r. 



'f, h'iwh V .f'i'r 

'.nea 

i .0 pofn " 33 '’ '.nd "3/;" of 

the /.r.,c.vr, .:ove-. n-.raur. 

' C w 

Criii. > jCoiw.’. 7 '04(i‘) to Ctrl’' ; 

the I,\. lonl .Si vcuw• a r 

y 0 . t 

of Jni; 7 / 1 V 70 (R''r.po i.-i int:; ’ . 

Sxhihi'- L'), hocc .(, 3 e the . 

..zJlc 

nl Tc jorts Cl the p 2 ' 7 /si jiana 

an! pt: ciiolcncl. 

.-lilw 

oxs;-..x/.'irJ t’ , petltl.a.T?;- o.'. 

which ..vchiJv't D >u.--orls 

to h 

- baw. j. huv; iict been o'.'hrr.l 11 i 1 


to the Court, 
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10 , 


ih. •jll.-.ptlc.i': .or purrr^i’a’^l* "37" of 


th2 .^•.0.4w'i■, 




J so 
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who. 
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. .V. ^ . 
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j;i oi.e 
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-'lual: 

Ia^Ic 

d by 

trai. 

•lin,'-' i 

and exjAOri' 

■-•nee. 






Soc ofx'idnvi'; of Dr. iininnaol .‘^ishor hereto cttnchcd in ;;hich 
ho corroctn the diotortiono of his report in parasi'apli "37” 


of tho >ncv.xr. 


In any event, ’jr. h'I'Sncv'n report of October 
2C. 1970. ;.;^y not yropoi-ly Po cited by tho SookI of K,iucatioh 
In Juitlfhootlon for orlainully placirg petitioner on 
forced mod leal leavo in July, 1970 (S;:hlblt 3), 

In vlo;; of Dr. Plohcr'a conclusion that psycho¬ 
logical testing ectabllshcs that Mira :;o;/r.an is not "in any 
way incap:blc of performing any occupational tack whatsoever 
for which she Is Qualified by training and e;:pcrlcnce," and j 
on tho basin of Dr. VallccntLc ovm flndlngn. Dr. Vallcontl I 
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olmllt^rly concluded "that there le no indication that Mies 
Nevraan io j.n any uay incapacitated by psychological dif- 
ficuitica .nich rcquii’c troat:.i:nt" (petitioner*s Exhibit 5 ).j 

I 

Dr. bi.ca i!->ro recently concluded (Exhibit 9): 

In I find no evidence of 

paychlrtrlc diro'rdcr that v;ould In 
any faciiion Intcrfci’e uitl'i her per- 
for;i:r.nco as a tmehor. fhe le an 
extraordinary hv:-.%an bclnc. 


12, With rcftrerce to pax'a^iraphs '•38” to "^8" of 
the answer, petitioner allccco that the so-called "Report" 
(Exhibit K} of the Medical Division, is not a report at all 
of pewitioii.r‘a medical condition, but a conclusory state¬ 
ment by a toe tor who did not. cxorr.lne the petitioner and who 

•• 

doeo not reveal the Uia^nor-cc, records, reports and rccom- 
mencotlonc of the oxaninlnc dee tors cn which he allcr.cdly 
bases his opinions. Ihirsu* nt to CPLR, Section 7804 (c), 
petitioner requests ci:at this Court order the Board to 
supply tho''ficfcct or ODission" in the ^newer with full 
medical records, 

13. With rcfererce to the allee:ations of para¬ 
graphs "49" to "53" Of the nswer, petitioner alleges that 
the contention of the Board of Education that her accumu¬ 
lation of 200 days of sick leave due to an extraordinary 
attendance record juctiflo:; depriving her of tho contractual 
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rlftlit (bv? COiitr-ct, Arlicio r' m) in - - 

•*• • i,o ,-5^ !'■ 1 

Mcdlcr.l i'oviviv/ or ih:? rcvpo--i'- n 

. , Boira'c .-.Jbitrci-y (•■.■It-iv-'n- 

u.. 4 .^T, to teach 

.tho Booki.= .;o".-,,i-cv .,-f ' •‘•ccllve of 

•■ . .u,.(.y vutn •.•OLPon.jent fiorfon to cc-r„iy 

v/ith hlc 

ic/:<..'dlcs8 of Juctlflcation. 

Denier, the cllecatlona of pevecraph •’ 50 " 
of the /-.ever, a.id afflr.7iativo?.y ^ 

I^v;, Section 256C It- . ° 

P^v^clcn for proloctlor, of tho 

-^hor .,-.0 to ro,utrca to tut.it to ..o.tool e.or.lnotlon 
tha oto r.oy to ooocpur.to. ty u ptyototar or ototf.or portoj 
or ,..n u,otou. ray r.ot rc.aaorr.tiy bo .'..-.tororotoP co ' 

noppttc ,ttc to ony of tho ..-Utout f::ortr.cttoo= rc..v.trcu ty 

the ..ocu-u icr purpoers of 1 

01 c ..er.flxniriG ^-ent U fltncr.n to 

teach. 

I enlor; cc nuch of the nlloc'atlo'v- « ’ 

"61« nc -.u ' ' o. pnraGr 

01 01 ..he .never c.n allcrc t’-'at rr... t 

, .. and ClnQue 

lr..,j.v,a .00 e.ioy felt that 

- Po.lt...or.rr ahouM to c:<arlr.od 

;'-ycl.lotri£l" 

onto be alr.otes to «upr,ly tho full .edic-l rooo r I 

ins to rctltloncr. Portolr^ 

» Dcna .03 fcl'o a 110—atlo/>'■* ^ 

Ox pnrnsrnph " 52 " 

to the 'ffv'Tt r 

- .. .t Drs. tariaruo ana ctnquo rocon-wpioa aj... 

r. Lot-o-rtta conourroa.unon tho ba.-ia c- -r 

— — ..on.iec *0 

noport Of hor oaarinatlon, that potttlonor to ■■not ftt» fo- 
rop^nptton of duty. a.« roopoctfully rove that tho -^sponaJ 
Boana t. atrootoa to fum^t tho fun .oatoal 
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inclwll - those preptrch i.y Err.. Ichr.oo, T.rzaruo ord Cinque' 


c* v/iini Di', LcibO'.TlI;".• 0 cor.currcrice, 

17. 3:)enlec t^io rllc^ntionc of pcraprrprn “64» 
and "6S" of the Ansvor and o.<-fi.r.irtivoly r Ilexes th.tt 
reupon- .nt«' actions am arbitral/, caprioioua, unmr.so.nr'olj 
and ill .-cal in requirir.i; lier to mpcrt fo.r. medical e.'.-amir.a- 
tiot! or the baslo of Mr Co>-don'a rr.-callc.’. "Keport", in 

declarlnn her mmtally unfit for duty since Septonbor, ISToj 
wltho; ; pmduclna ar.y r-.rdl.cai rcconla Jurtifyinc ai'.ch dccl.^^V 
tlon, la rcfurinir to persiit an iKpartlal medical reviov; by ^ 
fii-'r/S; coira-ittco of phyr-lcirnn sa authorlaed by the bri 
cenlmct (;.,tSolo 4 ysi), .-n refumi to relcaae to i)etltlon,jr 
the memcal recorf't portoin'nj to her care an authorited by 
the Ui-y contract (Article 4 i-s:-.). in enciudine the phyaielL- 
Of her choice .from iier nedlcal c.bamlnetion aa authoriaed 
by ECv:atic-i Law. Erotion SpoS, in dlatcrtlnc at parasrayh 
3i c. i,h'- ..aci/cr br, n’uar.aol yiahor*e uaequlvccally 
favor;. .10 recommendation that petitioner is fit to perfor.a 

he. dti ..or, .rd in omlttln;; fran the Answer the Board>o full 
nivdlca.l repertn on the petitioner. 

iO. Donloa the raioEationa of ParaGraph "6e" of 
the .«n-:,.er and affirmatively oUcg.-o that ine four t.or.tha 

°.;lia..tationa h-aa r.ot uc_jim to run because of the 

conti.r ina ''ror.0 perpetrate;! uGainst 0I.o petitioner in 
perpot- .tin.; h-.r forced leave of abaenoo without pay in Cla- 
rOGbrJ Of th... ;.card of EJrcafion'a plain duty to reatoro ^ 
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her to eorv-oe. r-.ilor of eo-.r-M n. 

I’-.'-irc-ioni: r,■•r.i■..■•■^, 23 !I.y.2J 213. 

•<0. Donloj iha al-.lo-ationa ex'* pai-a^rap!i •’ 72 *’ of 
the A’lL.or ; p.rt offir.;^ativcOy al.ler^oa that tho arbitrator'o 
8v;nrd .r:nta;.nin- rcapordonta• aibitrary and capricloao 
denial Of ar. Ir partial nodical rovlov cloca not weaken potl- 
tioncr*n in-tai.t prooccdlns Tor jud-nont Ox- thlc Court: 

Coimandlr^ and diroctlnn the respondent Board 
Of Edv.cr-.tlo:-; ox^ the City Sc'uool District of ::cx^ Yorl: to 
restore the pctitlonor to active toachln- duties. 

CotnDandln.:^ orM directing tlio reapordont Ecard 
Of Education of the City School District of ;:ew York to 
rescind, carcol and wlthdrav: tho order of July 31, 1570 
harctofere issued placins the petitioner on forced leave cf 
abcenco fro:n September 11, I970 through Juno 30, 1971. 

i. '-r.;•.••,! cllrcctinj ihc respondent Board 
. of Education r- th: City Senool Di; crict of hew Yoi-lc, to 
rcccin::;, cj;noi. l and withdre ; the order ef January 18 , 1972 
heretofore i;; icd elaci;:- the potUiomr on forced leave of 
absence fren feptenjcr 10 , ^971 thraush Juno 30, 1972. 

co*ri.s..:Uinr; and adjudrinc; that petitioner's I 
accur^uiateo sic^ le tVvj days bo restored to her for the 
porioi of l.er forced leave of absence between fcpter.bor 11, 
lS /70 ar.d Jiu.e 30, 1-71, and that the eui.s paid to her be 
creditca ccainat th.c salary duo her instead cf scainst 
sick leave. 
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3. '"o.TuiiaiUini^ cna adjud^ins tnut pctlticnor be 
paid he-:' aalar;’ aa a hlch'acliool tci.chei’ in reapondeni Dcardj 
of jxVao..ticn oL the City School Dialrlct of ].'oi;'yorl:»a er.plo] 
froni an.i after Soptc..iber 10, 1971 with intcrc-at on each 
nicn«hly inu'.alluent oncrcoi fi’o^ii the dat', of accrual to the 
date of payr.ent, 

6. Cor-Ejandin- and directin^j t:'>o rcaponclcnt Hoard 

j.on of tlic C5.ty Sci^iool L/iatrict ol’ Nev/ Yoi'k to corv 

*> 

with o.ia ana.var to t'l.ia peti-iior rlJ n:od;..cal reporta portolr.* 
Ing to i.ho pOuioioner ootair. .’d by ita Me':ical i'ureau cu'oao-* 
quent to the rccomnondation by her frinc:.pal, David Gordon, 
that chj bo rjlvon a riodlcal oxaminntion. 

7» CoMniancilnc and dlreccinr; tic I’.'spondcnta herein 
to ccaac and doaiat frou any and all actr prcjudlcin,^ the 
richt” of petitioner insofar ao such actii are contrary to 
due proeesa, are intended to and do conspire a^alnat her 
contractual, iecal and profcsnional rights, and constitute 
severe and rclontlc-ss harassront of petitioner. 


8. Directing a Jury trial if necessary to a 
favorable determination of the proceeding. 

9. Granting the petitioner such other and further 
relief as the Court may deem Just and proper In the premises. 


V/ILI.IA!! G0P?D!: 

Attoi'uoy for Petitioner 

150 Broadway 

New York, N.Y. IOO38 
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zi:?::'':": o; 


* V/ • A • • • I *. V# \ > 


J.ri r.--!;'C'3:' of tY.a Apor-Ij.iwicn 


Potr'.:;10T;or'> 

fo:’ o Jv.:! v.•i^)nn puo'JU'aiT'o r.o fNv<;lo7.o V8 

o£ tho Cl ill r •'^ctice Lc../ c.\vJ 

-C ^o livjt - V 

DAVITJ ro^T/;!, r-r.rTciP’.L o- t.'^ca/a.-ay 
Hic I ?;ui 

''7 bv t>\?. ccrv zc"zoz 

iill ViixC'i* 0> I^i£V/ vo^lic, 

i^or>r ondcr.*::;. 


A77T0AV::? 


CTAv.^ ••■ '■• ■ ■» 

coin.,.: ; • f. .; Y.' ) zz,t 

I'H, i-r-iAl-cuaL PlSlV'-n'i, bclr.r; Cwly L*.vOi'n, dopor.oo 


£»n« L-oy .T: 


'S th.l‘j C'.Ii ida''.l!; in Mipport of oo'jltlor.^r 


r.'J/M.c;c..n liir. hM;»c ftppl3ci;\;i vn fov :'cobc;'’::tion to full toach- 
inc. out v ;0 £.Ai .*30 0 cci’rcct .vo to the* r-J?c>i’-Titly r.Aivo nr.d 
cix.;,l.t.Tllc Clctortlo.^.:: of p .rr./'.r.-'.pli "37" of rospondentn* 


fsHEWOr, 


ftotos.'-.-nto ir. pa. a.:;i7pr. "37" clrav:n fro::* pnych: 


J.Color.l report l;';yc bc.:n toicer. out of content nnd th'io lend 
thcr.eelvtis to lnr:)rfr.ces which flatly contradict tho con- 
cluoicns drc.vn from tho teoL Cato and fully ccrar.ux;icr.tcd in 
tho payrhole,jlcol report. 


1 











1. Ths teplicitJor. ttat ;:i3a H<3 Ir.t-i 

/. 1 ^ ^ ‘Ji U CC. 

ilm Of iiip.-. :03icu, aari-tv , 

■'•‘..x.i./ ..n^ c.'xj’ ir.volv:-;aat'', boi’o- 

tho paavlau, 3tat..:.aaS In t; .■ a-.,.., an-- ■ , 

. . to tho c.’foot 

-^at ru::.'j';;ion:i wii;'' ‘n ■' • < 1 > ^ . 

" •" ““- ’•’'■io-M-no.-a.-l rar .^0 of 
intelli;;tnoa aitii a full oo.-'o r,-. ,,. ... _. 

-r- Cl xa*j. I;; r-hould nrs h-> 
aoccnaar,;. to a<w w,, ,,,r-xi oi,-•■ ■ 

I". •'•o..',...,.c,,l that th- .^aria-ntlr,ii 

une.vCop't^.onri’jl'j rul** !'• th-if -n ■> 

r;j.. 1 .. tLxjt icw any ablo to mcoi- 

It-Vol oC -»»-»'• * T 

Ot tno,.. pot:ar.._al on ln!;alli,_;,nca tnata so 

that a dlsorapanoy oof.-con lohn-ixi.,. . ^ 

t. ,on po.o.ianl and parfoanaaco cannot 

be used to .a,CO psychological Infe-.-cncca v.-lthout tal:l„, mto 

conaldc«tion«a.ay facte.-s; all of uhlen. Incidentally, are 

fully oetailod la tty full pavcholof:lcal report, 

2. State,cnla wlt.i rcepect to Hiss N<s tenpera- 

raeatai and cha£*actOx’olo'icni '>n+-»-r> 

t>.,oio,,ical patcorns, oneray, aelf involvc- 

neat and hedonisn have no pclorativu or Juaincntsl icpUca- 

tlons uner. used m the contc;:t of psyoholofical evaluations. 

th. ...JO,, .hay arc explicitly diaaaaociatort fro.a the i 

lni?X.......o..!.. , .,y 

by the statement In the same ..arad-raph v..horn the torus f 

"narelaatle a.nd heclo.-.iatle" .irst appear: "... there is no 
6Vj»cIcnco Oi* 

-O-i.ou-ocic 3 y..vt 0 M*?^t 0 l 05 ;y. " 

C'eatCi'Ont ‘Lo 'tiKi •‘•i-nt- +-Vi 

oiiat tho report 

states t! at Kias K "la relatively inaon.eltlve to othora | 
baeauae of nal.e aclf-involv ^xent" leaves out the Imuedlatoli 
prceealn; quallfieatioai, ^ mjeht b e undorstoohi 
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to to ot.tro Oto.,. 3 e or oe. 

naive r.oi:-ir.vcavet,ent. ” ,.K.,c full ototen^oot ia In t:;o 

nature or a opeeulatlor, doolin" .. 

or contort it to -u ■ “ °ot 

...-n., .0 .UKort a riot attoriion roproaontlna 
a concuuelon ao to r. natter or faet. 

nio-idity'' ahioh io psrocived to bo 
aiaabn:v wbon ta,:c,. out or eor.te.a and ia inpiioa to bo a 
pat,hoj.o;^loal ti'ilt 

-iO, J..I i»epOl*C. •'-vn , 

' to L ati-onc 

aunercnco to -t 

«u a i 0tOoj* COilvOrl'•■ n 1 '-■* i 

V^t^avcnv^ooua VJ.OV; oi* social end 
scx-nel relation., but a convt^-d;ionality v;hr.ch is aox.uhat 

"Orco. 

-v-iJvt'. -iu n.vi-.r.aivo ccr.v:icv.,-.li< y 'rti th- 

“N'rt ^ •**«•*.• * - - 

y * > -e. - o. .ho co-..u;nlty t,.: v Irdoc, ti-.rv., !-o;- 

i*li,lr’..Lt.y into s;!'. Vi.’• /•• n ». •!>•<. 

out 0..0 vo:*i:. hardier -.a^ 

klnO of riBiaity r.a o.-aaSliir; or p.-.tholo,-,;.crl. 

'J. V;!, .tov;-;. itolioatlons tuy bo dra™ !V-,r„, 

Picoea of otatortnto arui fra ;rer,ta of phratoo to-.v. out or 
centodt, the ounuary and oo:K.lu,Iins atafntn.t of the renort 
based cn all the data la as roll,-,;.-,: 

-''i-" " lo Ir. any ' 

' f'^'f-'iro trcotr.en.t. '"ae -e 
■.>e, -.l^c no teat Ir.lJo; .Uor.e 'f .ii :;i- "-', 

... ■> . r.,.. :;n.--,.aV’,,.~ of ao.-fej^ ir"'--:; 

•..-j-iiA-d by tiaa.r.atnr' nnd axpcrlcnco. 


Sv.’orri * o baropo p'3 t:''. is 
loth chy or April, 1>72. 


I’-inn-JF 


<*r’rrii 

ko.'akv t—,:. ..* hoWYor.. 

f.'.ws 

V’ ' *•' '* *■* ■ ' r^irW 

I f^xp'rr*^ '^rreh **3 13*^** 


i;-.; 
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o 


o:.- vo.? : ) 

op i;.-; yc r;: ) i^si: 

P>iANCI .j. I\iE. 7 l A!I, boln^ duly tv.'orn, depo:jcs and 
cayn th;it; doponyul: la tnc Patitlcnor in uho within 
proceeding; that deponent h's road the fcrogolng Reply 
ana knc..'o the conlonta thereof; that th.. aaro la true to 
deponent'0 own krowlcdge, e.ccept as to the r.nttcro therel 
atatoci to ho alleged on Inferwation end eclief, avA that 
ac to thoae natters deponent believes it to be time. 


Sworn to before r.e this 
{y day of ysprll, 197?^. 


Francine* Fewnen 


woTARv 

ComiBitjjj, Ernirh 
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HO.V. -A.MriA, i;A|;iX. 

Ii’f) I \ • 1 V .. y«>.uv 

l>. Iinj-KJAS 

i;-iv Jl. i'..;-: i ■ 

ill'.' .iij.\-i:v I 

V'../- > 

; . ■ •'.. 

: ^ '''••■ .f ■ 111> _* 

.Vf ^ • 

- .OS • . . . • • 


Oi tht of Nc-.v 'iork. Second Judicial D.n- 
heal in KmirsToiMUy on July 31, 1*972^^ ^’ 




DEFENDANT'S 

EXHIBIT XVI ON MOTION FOR 
SUMMARY JUDGMENT 


In Cl,'.' r-'.cccr c 2 




DcLi.ti':,' - 

V. • 

l^.VVT',' CO -.JC:! ,-•) 

- — •••* • 0 

• k- w ^ 


Crdi.r 


2 M 



c; 

, , 

c; 

rri 

rv: 


fSJ 

'^2 


s 

fT: 


:?: 





-C: 


ro 


^ "•'■o, cJ'o rLiovf-nr.“'d FI''icr'"^ 

'• 'Or*. . -j- —.-..-r'; 

in .... n '.c.i'Tt r ir .■ ~vro 'a n--.-.-,! r- 

-vu .ij a.frm cn 

‘'J-nj.T County, diced July 6, 

'72, nnd lor ether ra”* 

"^ ^ * **• > 

-oc. .-,.n tiv 

I- . . 1 .-. . ..=,1 Ir. r.-po-,.'.i:ic; ilv.ro; .;a.J u,., ,-,.,ioa h-.vfas bcca duly 

d-,vu..'.-ucio, tav-. been k,d kb.reon, It It: 

0 . , 1 .i-.-t hereby doalod. 


ONLY. COPY AVAILABLE 


, •■i ■ 1-? 

*• f \ J . ’4 


Ox Che 


Apjcillatc Divio ion 








V 


MEDICAL DIVISION 


i<><i-K0S0-l-2 


near JLLpn; 


^ City i.CHooi Dir.liner or ni.w vc 
orricc OF I'criBoriNCL - mfoical oiv ion 
00 COURT STREET, DROOKtYN, N. V. 11*01 
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MEMORAr©UM 


SUPRKI-IE COURT KINGS COUNTY 

In the Matter of the Application of 
PRANCINE NEV/MAN, 

Petitioner, 

for a Judgment pursuant to 
Article 70 of the CPLR 


SPECIAL TERM PART I 
^ By HELLER, j. 

Dated JANUARY b, 1973 

DEFENDANT'S EXHIBIT XVIII 
ON MOTION FOR SUMMARY 
JUDGMENT 


- against - 

^^i^^clpal of Far Rockaway 
High ochool, 'ueens, Nov/ York, and 
board of EDUCATION OF THE CITY SCHOOL 
DISTRICT OP NEW YORK, 


Respondents 


•X 


WILLIAM GOPPEN, ESQ. 
for the Petitioner 
150 Broadv/ay 

New York, New York IOO38 


In this Article J 8 proceeding. 


NORMAN REDLICH, ESQ. 
(Mary P. Bass, Assistant 
Corporation Counsel) 
Corporation Counsel 
Municipal Building 
New Y<»rk, Nev; York IOC07 

the petitioner seeks 


an order granting leave to renew a prior motion upon the ground 
of now evidence since the making of the prior motion on 


March 2, 1972. 


The prior motion was to annul two determinations by 
respondents and further incidental relief. The first determina¬ 
tion made on July 31, I970, pursuant to the procedure provided 
in Education Law Section 2568, placed the petitioner on leave of 

absence from September 11, I97O through June 30, 1971. The 
second determination made on January 18, 1972, upon petltloner»s 

application to the Medical Director for a medical examination 
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2. 


for reinstatement to duty and termination of her 
leave status, pursuant to Section 106-7(a) of the 
by-laws of the Board of Education, placed her on 
leave of absence from September 10, 1971 to June 30, 

1972 vfithout pay from November 7, 1971, which date 
was one month after the expiration of her cumula¬ 
tive absence reserve on October 7, 1971. 

This court denied the prior motion with respect 
to the determination made on July 31 , 1970 and held, 
inter alia, that the report of the principal to the 
Chancellor, pursuant to Education Law Section 2568, 
recommending a medical examination of the petitioner 
was sufficient in its statement of the facts and 
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circumstances upon which the recommendation v;as predicated. The 
part of the proceeding dealing with the determination made on 

January 18 , 1972 was remanded with the direction that respondent 
make a redetermination upon an adequate record. 

The following is alleged to be the new evidence: 

The principal’s report to the Chancellor mentioned a "panty 
hose” Incident stated to have occurred while petitioner was demon¬ 
strating exercises to her physical education class. A letter dated 
November 14 , 1969 from the Acting Chairman to the petitioner 
concerning the Incident had been placed in her file follov/ing a 
meeting at her request on November I3, 1969 attended by the 
principal, the petitioner and a union representative. The petitioner 
filed a grievance claiming the letter should be removed from her 
file. At the appeal step of the grievance procedure, the first 
paragraph of the letter was modified. The petitioner was not 
satisfied with that disposition and the matter was appealed to 
arbitration. 

On August 25, 1972, subsequent to this court’s decision on 
May 17, 1972 on the prior motion, the arbitrator made an av;ard 
sustaining the grievance and determined that the letter as modified 
conveyed inferences which v;ere inaccurate and unfair and recommended 
that the letter be removed from the petitioner’s file. 

The petitioner contends that this alleged new evidence 
renders the principal’s report insufficient. The contention is 
without merit. The removal of the letter from the petitioner’s 
file and the deletion of the "panty hose" incident from the report 
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still leave the other matters set forth In the principal’s report 
sufficient to fulfill the essential qualities of the report 
required by Education Law oection 2568. Further, the award is 
Irrelevant because the July 31, 1970 determination placing the 
petitioner on leave of absence was made by respondent Board of 
Education on the recommendation of the Medical Director and not by 
the principal of the school. The arbitrator's award is unrelated 
to the medical determination. 

The court reiterates what it said in its prior decision: 
"V/hether a medical examination should have been directed is not for 

determination by this court ( Application of Munter v. Theobold , 225 
N.Y.S. 2d 1009, affd. 17 AD 2d 854 (Iv. to app, den. 12 N Y 2d 
645]). There was a reasonable basis for the determination made and 
the court may not substitute its Judgment for that of the respondents 
( Matter of Fallon v. Board of Higher Education of the City of New 
York , 9 A D 2d 766; Matter of Groves v. Board of Education , 175 
Mlsc. 205, 208, affd. 261 App. Dlv. 1115).” 

Accordingly, the motion for renewal of the prior motion is 
granted, and upon renev/al, the motion is denied. The stay granted 
is vacated. 

Settle order. 


Louis B. Heller 

J.S.C. 
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DEFENDANT'S EXHIBIT XXIX 
ON MOTION FOR SUMMARY JUDGMENT 


C' ■ flM, 
i'.ovnc:;.' Vov 

f;. IV ■"=.•• 

■' Ycr!:, irov; Yor’: 10033 


J. TVM 

r*O^^ 0 -I ’ t fVv?' t r* i' 

^ .... * ^ ^ u w I • > -- 

;:ou Vv.;v:: 

AtJ;o3*nc:7 t*;-.- 

JIou Yor't, y.-,r:^ lCOt7 


In tblo Ai'ticlo 7 o pioococUn- tho potltlooor fu:<,:;3 n:i orJoi- 
) arv:\:[L%; iho )::aclc on July 31 ^ I370 plisciu- tau 

litiov.ov r.i Inr.vo or oUfj-acc Tron .Tontarraor ]l, 1070 .ju-'j 'JO, 

'1, (I?) enaulirr; the cioto.nlacuica undo oa Janunvv 18. v-vx 7i/v:lr.- 
-.•'..-.'JOG.* Icr-i/G of faiGoauc .Crora oaptoabov J.O^ l-JV! 

‘'■5 30, 1 > 7 ' 2 , (J) dli-Gctin- that pGUlfcloacr'ii ucor.v.ulci;r. l cj.ch loi-/a 
rosUoi-od to f'.or fc-v tlio period .?optGV.'.:or 11 , 1V70 tlirou-’a 

o 3 ^, 1971, ( 4 ) clii-cw'/cln- that roopundcatG attnoh to tliolr caG;;ri* oil. 
tool rufortG of too Medical lu. oau aubion^oat to nev Pxlnolpal’o 

.nc-ade.oion tUet ch.o *.x. ;;;ivc?n u r.iedtcol cxrJnltir.tJcn, ml i'er cthor 
IclGGtal rGlic-.t', ' 

Pctihloaor ic a tecch.er of Health Education-at c hi.^h achool. 
coM’.:cace.* l»or ccrvice in 19^5 ns a sutetitute end v.-aa nppoluted a 
Jlov teas ho i* In 193?. 

On January i’j,* 1970 n request i/as s’.ado l>y hor Prlnnlpul that 
1 >G a nodical e::a:iiuatiork. Tho ronmuQ&^:.#;AikAe>E 

saUin,-; foi-Lh che facts aau circuMctaucos .iu'^tifylir; iho'ror-uoai-. 
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titionir va.-}‘'w-tnincd t-y tha Madlcr.l 

?.e Lhr.t rhc "b::* siyoti a leave of. .'•.vsonc 
• * 

it i\r.' the follovln:; r.chcol yoe'’, i'v 
fl. On July 31, 1970 :;bc v/'-u; pleucd 


CCi 

(/Aiw *.« 

her 

V*», kk 1“. Ivi w S VO 

was nuff- 

'.o.lcnt 

of 

d; 

: '/a 

in 

70l7cd. 

I'ho 

Icttor further 

InforL-ud 

hor 11 

.“sary 

to 

hs 

VO th.c 

prior 

appreval of vhe 

yodionl 

}iuvc:r 


fOAV-! Sue reuin.ed ha/ cohool duties. 

On G, 1071 tha natitloriui' rcqucctci a teellaai 

aniTvntion *0/ rciiiGtatCiiciit to viucy, Oh- vtaa reox-.v.lnt.'.l hy 
dilo-al T>ui-e:iu on Catoher l3, 1071, irovu’ehar I8 nnl 29; 1071, t.iid a 
cc>Te!ca-Iau]Lon i/ua t-iida that s'.ia f/jaln be rslvan a la.'/.'o of absence fer 
e period fro*! Oeptsfuber 10, 1071 to June 30, 1972. By lottor detod 
rtuary 1-3, 1972 she v;ao placed on lea’/c of absence for trio accrvnd 
ar. Tnla tiwo aiie. vt.o further ad'/iaad that hor cw.T;.ulative alv:cnce 
oorva expirfid on October 7, 1971 and she would be on leo.ve c-f ebaen : 
thont pny aa of ::cvo’eber 7, 1971, one month after tii? explrctlcn of 
r cumulAtive absence reserve on October 7, 1971. 

Section 25C8 of trie Uuv.cr.t.ion IrC;; provides tiiat the 0 iperJ.nt 
Schools (no‘r iTiancollor) nay require an er.plcj'ce to cubr.-d t to a nc-f 

aninatlcn when rccanncndcd iti a report, in writing, that such axariiiti 

'f' 

on chould be Made; the report must be made b^’- the seoervioor of the 
ploye.-*. 


Petition or oentends that the report of the rrlueloal 'raa 
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uriMolont. Tao rcp-.-.i-'o of t'ao Principal waa not a ir/ovo rciiu-r;.t nr.a 
a:;- forth t.i'.o facta ;\cct c 1 rc a rat ancoc uccn i;hlch th2 rocc:-nonOatica 
ih-j ncdlonl c^:an:lr;at:lon onn procUcatoa (p-^trar oV v. J-^ncf^n. 

.'..’.cc c-d 7 'H). '.' 'C cpoclfic i'icticca of the taaclirr, aa r t.iiv.ti hy the. 

ncxpnl, ..ui ■.'Icicnt to anpport tho rooo;r.rno:id:vtlon r * 00 . Tr.-jf:th<.: 
3;:ioal oxa'..ita.itloa o’r.culrt liave hocn <li/.’Cv?.tcd ia not for P.at.or'.inat l»’ 
thia ccoit v. Ta. -;/-,.! - , 22J ;r.: ir.Oy, 

d. 17 A D 2 J 85^). -ihcrc waa n reaconnblo baala for the dctoi'ninati 
c and the court r.\ay not aucotituto Ita .'Jucl'y.ncnt for that of the 
Dondontn of Pci lon v, Foard .of r i >-;hnr Finonticn c" •;••••'. r/ 

9 A I) ^d 759 j ? :attc r of hrov--. v. Brir;: ,-.r vr\ 

-• Jy c,\j^y wt^ X vl « cl'JL /i{^jJ • i/^v» XXXD^ • 

Tho petitlon-av aasorta that aho v/ar. denied ner contreetnai 
Its to 0 revicu hy nn ad hoc co:T!;itteo of physiclaca. After oein.^f; 
led on leave of ahMoneo on Jnly 31 , 1970 and boir.rj conpolled zo 
mat her cuT.ralatlve ubacnce reserve to cover the pcrlol involved, th 
-tioner ivan denied the rl^ht to u revio'.\' by an ad hoc cor..:.-.it toe ex’ 
rlclana. 


The ccllectlvo har^ainlnj C 3 re?’..cnt between the rcspnndcr.t, 
’d of Education, and the United Federation of Teachers,.Article IV, 
;icn P, subdivision 21 , provides In part as follcv;s: 
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'A/ro-uVir coachciv rhall havo tho r.l—t. to cia 
3m’.'‘nQ;'iaiiafc ovf<luav.Lo’i by- p.a arl hoc co.'.r.iittoc oi* 
pbyiUciar.s li’ tho fincllr/; or t;-’ ;:cct?.f;ai Dlvi:;:lo:i 
• to tbo aap.!i-i.ntcnc:r;:\t he-.-.: ror.uJ.tcd ir;; {'() :)lf:ocr:'.'nt 
of cho to'ioho*' on 0. If.'i'.vo of .•.il.-'C'.'aco './.l.vhov’.t pay 
for jnorj ohrao r.oathn, oi* (f) tcfiivlratio.i of 

ti’c tcae!\:.v*r liOJ'vic.'C, or (3) a roooirii^r.J.itioti for 
dlrabilfty r'-tircii'.or.t." 

R'jfipoudont dci-'.lcd the petitioner's j-oque.st for r.a £icl hoe 
rovlc'.v eor.Mittcc bcceuso for the l‘>70“71 school year cho liacl onfflciinit 
days in her currulative abnense roser-.>-e to cover tho medical leave 
period and chc did not fJ.t into cniy of tlie three enumornted .'atoi:;oi’ic 3 . 
The Union thereapen brought a fjricvanee. Ariain on lyovor.ber IO 70 
the Deputy r-uperintendent stated in v;ritlnn; that she vja:- not entitled 
to an ad hoc rcvlcvr boer.uec there v/as no peylcss period of ;nore tVien 
three months invclvcJ. An appeal vras teien to the cniericollorj who 
denied the appeal on Januaiy JM, 1971, 

Finally, pursuant to tho torr.s of tho ccn'oi’act, the Inter- 
pretation of tho o.d hoc rovlcu clause In the contract v:as submitted 
to an arbitrator by tho Union and the rospondents. Tlie Union did not 
argue the legality of section 10'3-7A of the Board's by-lavs or the 
ctlon of the Bsuid 3.n conpelling the petitioner to cxh.aust }'.er 
uaulatlvc absence reserve, llio court notes that while the arbitra¬ 
tion proceeding -./ac pending it was decided that the respondents had 
i he povror to compel the teacher to exhaust her sick leave reserve when 
compelled to go on a leave of absence pursuant to by-lavrn section iC’S'-7A 


( 












29 II'Y ?.d 906 ). Tho arbUrato- 

)\>ndcjro..l hl;i :i-,niu\ c^n fJapcci-.bor frD, 197 I dcnyin;': Uic criova:icc and 
unhoXdins the pc:vLtl.on oi* the rojipondc.'nfjc. 

In any ovont, thn Intl^ar dated July 31 , 1970 v;at 5 a det.u':^?.ry;-;lea 
piecing ’tier on iiiactlvn atalvars and cremtin." n Ica’fo of abcjcnco. fi’no 
o:d:auntcd hni* adr,inl:r::rntivo rervjdico ulth roapcct to that detennlnottoa 


on SaptcL-ioor SG, 1971.i tho date of tho arbltrcvto:'*j auard. Thin 
prooaudiri.^ was ccFnr'onvarrd on .March 2, 197.9,^ Thore v.ms no ocnnllai'co with 
Ithc four -Tnontri porleJ of ll;r.itr.tlrn cat forth In C?tR 21? (?:'vto'' of 
V* .93 A D 2 d 852 ; J'ai^aoo y. .ftda:T^s, 2 

A I) 2d 532 , affrt. 3 'J Y 2d 8oij Matter of Coloc.acy v, Uo’; Verh CoffcT 
and fu -ar if rehe ar-?. Xnc. , 2 IT y 2d 1^'9). 

Potltlcrior contends that aho is entitled to all r.cdical reports 
of doctors in respondents' Medical Earcau subsequent to the I'^rinc.tpai^o 
requorit that she nabult to a medical cxer.ilnation. Hie collectives 


barcalninr; n^rccmor.t (Art. Up, 21) provides: 

"'iTic report of the Medical Division on a teacher 
who was called for exsT.ilnaticn shall, upon v;rittc.n 
request of the tosichev, be cone to the ti^acher's 
physician.” 

The lansuaco is clear. Neither a teacher nor her union is 

i 

entitled to a medical report. Hie record reveals that a medical 
report was in fact cent to the potltloaor'o physician, .\clde from 
the contract, no statute or law tr^vez her tho riche to examine tho 
various medical reports cubnlttod by phycicluno of tho Board of 
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i'/Iucfttloa ( ;'<..lvnrnr:ii v. Mo-; J, 107 N.y.S. 2d hY~jl I'ycyf v, Doer cl r> f 
yht co.tlo n, 3^^ Miuc 2d 8, afi'd. l8 A D 2d 919) • Ti'icj case of r))ov:';r*.r . 

'• 8 ofrr.ririt (192 M.Y.O. 2d 21^^) rclloct on liy potltlonor, 1« dint.l.n.';jv-,in!i- 
'.•ble. TlKii; caco involvod an cxarvlnation 1501 ore trial of a v.'itneaa in 
i libel oation. 

Tlioro renr.lnj for the court'0 conaidoratlon tho dc-tcr.'^iinatioa 
3f t’n3 rc.epondont rir-lo on .'^anuary l8, 1972 placlr,-; hex* on a leave of 
xbccncG fro;! Scptcr.b?r 7> 1971 throuc;h June 30, 1S572. The record Ic 
Lncoir.plotc as to thin phase of the epplication. Paragraph 6l cf the 
loard's ansvrer allcgcn that e.t the exai.ilnatlon on October 18^ 1971, 
ho initial impression of two of its doctors v:ac that petitioner v/as 
^it TiO return to duty} Lticy xero bwo i}it<^uxd uc u.^'tiuxtiCu ey i. P>^yCi'iiC'.ti.'.nt 
ind reserved Judgment pending a psychiatric determination; and that the 
iccioion as to v/hether a teacher is fit to return to duty Ln made by 
Lho Director of the Medical Division and not by staff pliyniclans. 

Paragraph 62 of the answer alleges that petitioner v;as e>;aniincd 
i>n ITovcr.tbcr l3 and 29, 1971 by a psychiatrist who found petitioner’s 
Illness still present and rcccmmended that "she is not fit” for 
resumption of duty; and the rocomnendntion waa concurred in by the 


)irectoi* of the Medical Division. The reply denies so much of the 
.negations of paragraph 6l of tho ansvfcr as allege that tho tv;o 
•hyuicians "indicated they feci that petitioner should bo examined by 


i panel of psychlatrlcts” and denies the allegations of paragraph 62 

.Ith rospoct to tho roco.,nondotloo r.odo. COPY AVAILABLE 
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Tilo rcG^vindont }ian n(;t jiubcnittcd to tho court e,ny medical 
report by Itu Director oi' tho Medical Diviulca containin'* flndin.^n 

that petitioner was not fit to rcturti to duly. The letter of 
nuory 17, 197?> from the E::ecutivc Dirc-ctor of t’lc Division of 
rrionnol Services ncrcO^ states a conclusion. On tho oth-ar luuid, 
petitioner submits tho. reports o.f two dec tors dated February 19, 1972 
find Fobruo.ry 25> 1972. Idicy state in substanco that there is no 
Dvldenco of any paranoid or psychotic thlnhing, personality problems, 
pcycholo.jical difficulties or eny psychiatric disorder that v.'culd 
interfere with her perforrmnee as a teacher. In the present state of 
this record those eases holding that tb.o mere cr.isttmco of differences 
i.n opinion as "so pentionor * a i llness would not V/‘o.rrcnt a concius.ion 
that the dc tci'nination of respondent to «ict on the advice of its ov;n 
nodical staff was arbitrary or capricious ( Matter of Strauss v. Henn lg, 
?65 App. Div. C62, effd. 281 !I.Y. 612? M atter of Adams v. Foard of 
dueation , 286 App. Div. 058, leave to npnial denied 309 N.Y. 1032; 
l atter of City of :!n\: York v. .Sc hoeeV :, 29-’i N.Y. 999 ) arc nob 
ippllcable. 

In tho circumstances hero shown, the action of the respondent 
Jhould bo supported by an adequate record to establish that there \?a;5 

i reasonable basis for placing tho petltlcncr In tho status cf an 

/ 

Lnaottvc emplcyeo vrithout pay from Iloverr.ber 7, 1971. Tlie duty to make 
;hc determination Is that of tho respondent. The function of this 
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rc«na and upcn «•:,-,ar.d th„ .ncdloal reports or potUloncr'c pPy.l,'l.ana 

I "tilO 3'CO-*i<ini}.t7.i* tion CT ’V*/'• n>">-»»- ^ 

v-.^n 1. j. I..j.OsiOi , xJl cordii''■•s 

i _ K V. „u.a, srsviulu \>q conjjic.’ •r-'d 
a MO. race:..,on by t.« f;:.dioar^U'oeto. J.'.. 

• i:Si';3’ V. iv -’i v Sd . 

Vha court hou-a, ooutrory to pct:itlo,,,u-o =iaic., ti-.ct .-.u .1., 

MOS Mu.Uicl t, he uccoocuuSod by bor o..„ .hyblelun or ohbor pon.ou or 

loor ovn choice ^.’hcn oxc.ninr'd h'- ■fc)ir tx 

.he If^dUal Evro^a puraurnt to i;e.:.tion 

-106~7A or l-ho TDcrdhi hy-lr/.'o. 

Accordlo^ly, the eoui-t r.ckcu-the folic.,Mr,, dlapooltlon: 

Too nowon (a) to .-.nnul tho detomtnotion nodo on Juno 31 , loyo 
.iMclP, two petitioner =n In.iotlve et-.tuo end cruntlng Wor move or ^ 
^•baonco, (b) to direct two.t her eunumtlve elcl re.icrvo be rcetered 
to her ror the purled fro,a lloptenbor 11 , ioy„ e,ad June 30, 1971, and 
:=) to-a..r„lch ell ncdleal reporte or the l.-edlcal ^lurenu eubee,u-.nt to 
.or Prlnolpal.H rcecanond.itl.,n that ehu be ,lven a nedle,,.! ey..«ln,vtlon, 

A denied. „,c peat, or the proceeding, -...hleh deem v,Uh the d.,ter:alr.a- 
icn nado on January l3, 1973 plaoin.j her cn leave of abac,tee freu 
pteiaber 10, 1971 to June 30. 1972 rtthout pay fren Hoveraber 7. 1971 • 

u.d anc. a rteoto.rainatlon Is to be nadc by respondent uoon 
a adequate reeord In aceordr.nee ;rtth this decision. 

Settle order cn notice. 


J. S• C. 
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